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LETTER OF MR. HALE TO THE SECRETARY OF STATE. 



Office of the Agent of the 
United States before the Mixed Commission 
ON American and British Claims, 
WashingtoHj 1). C, November 30, 1873. 

Sir : In submitting the accompanying report of the proceedings and 
results of the mixed commission under the twelfth article of the treaty 
between the United States and Gcreat Britain of May 8, 1871, 1 beg to 
express my profound sense of obligation to yourself for the uniform 
kindness and consideration I have experienced from you during the 
whole existence of the commission. 

The two years and more of my connection with the commission were 
years of severe and unremitting labor. The nearly five hundred claims 
presented to and passed on by the commission involved an immense 
range of investigation, proofs, and arguments. The transactions out of 
which they grew extended through four years of time, and involved not 
only inquiries into the whole history of the late war in its operations on 
land, but also a large extent of maritime operations, warlike and com- 
mercial, and extensive inquiries into the transactions between the late 
fio-called Confederate States and subjects of the neutral nations of 
Europe. 

The proofs on the part of the claimants and of the defence, respect- 
ively, were sought through the archives of all the Departments of our 
own Government, as well as those of the late confederate government in 
our hands. Testimony of witnesses was taken on notice, and either on 
written interrogatories or on oral examinations by counsel attending in 
person, in almost every State and Territory of the United States, in all 
the British provinces of !North America, in Mexico, in several of the 
West India Islands, in England, Scotland, and Ireland, and in Egypt 
This testimony was taken, in all the cases of British claims against the 
United States, either by special counsel sent under my instructions from 
Washington, or by local counsel employed in the vicinity where testi- 
mony was to be taken. In each of these cases counsel acted under 
written instructions from myself, as full and specific as a careful exam- 
ination of each case could enable me to give. 

The few cases of American claims against Great Britain were managed 
in regard to testimony and arguments, by the private counsel of the 
claimants, I rendering only a general aid and supervision, but not 
assuming the responsibility either of taking the proofs or preparing the 
arguments. 
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4 AMERICAN-BKITISH CLAIMS COMMISSION. 

Bat Id the claims of British sabjects against the United States, in- 
volving about 90 per cent, in amount of the entire claims before the 
commission, the sole control and responsibility rested upon me. 

These claims involved about $96,000,000, ranging through an almost 
infinite variety of facts and circumstances involved in the support of or 
defence against the claims. The claim as presented by the claimant in 
his memorial and proofs often gave the first and only information to the 
Government of the existence even of the claim, and involved an inquiry 
into the facts of the case through very circuitous and difficult channels. 
In such cases the Government always stands at a great disadvantage as 
against private chiimants, who have full knowledge of all the circumstances 
of their own claims, when actual and botia fide^ and of the proofs by which 
they may be established, and who, in the case of fraudulent, simulated, 
or excessive claims, have facilities in the manufacture of evidence often 
very difficult to be exposed or rebutted by the agents charged with the 
defence of the Government, and acting through secondary agents often 
at remote and almost inaccessible points. 

In view of the number and amount of the claims presented, and the 
importance of the questions to be determined, the time limited by the 
treaty for their examination and decision was very short. Two years 
for the complete examination, trial, and decision of all these cases, nine 
months of which time was allowed (six absolutely, and three under 
limitation) for the presentation of the claims by the claimant, constituted 
a shorter time than should have been taken for the thorough and satis- 
factory examination of all the cases. 

The fact that in this scanty time the Government was enabled to 
make the examination and trial of the cases as thorough as it was made^ 
and to arrive at results so satisfactory, is certainly a subject of congrat- 
ulation, the awards made by the commission against the United States^ 
amounting to only about two per cent, of the claims presented to the 
commission agajnst them. 

The entire expense of the commission incurred by the United States^ 
including compensation of commissioners and officers of the commission^ 
of the agent and counsel before the commission and his assistants and 
clerks, of counsel, agents, commissioners, witnesses, &c., in taking tes- 
timony, and also printing and incidental expenses, has been about 
$300,000, of which amount about $50,000 will be reimbursed by the de- 
duction from the amount of the awards, pursuant to article XVI of the 
treaty. All the memorials, evidence, and arguments were printed for 
the use of the commission, the expense of printing being borne jointly 
and equally by the two governments. The entire printed matter thus 
submitted, and now collated and bound, makes up seventy-four octava 
volumes, averaging about 800 pages each. 

In an early case before the commission, involving the question of the 
effect of domicile within the United States upon subjects of Great 
Britain, by paramount allegiance, domiciled within the United States^ 
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Hon. Ebenozer Rockwood Hoar, of Massachusetts, was retained by the 
Govenimeut at my request as associate counsel, and filed a very learned 
and valuable argument. In a few other cases, not exceeding fifty in all, 
I was assisted in the preparation of arguments by Gen. Benjamin S. 
Roberts and by Messrs. Edwin L. Stanton and A. S. Worthington,^f 
Washington, whose services were faithfully rendered and were very 
valuable. With these exceptions the arguments in all the British cases 
were prepared solely by myself. 

In the taking of testimony a large number of counsel and agents 
were employed, under my supervision, in the localities where testimony 
was taken as above related. Among those who have rendered faithful 
and eflBcient service in this way, I deem it not invidious to mention 
Messrs. Kortrecht, Craft & Scales, of Memphis, Tenn. ; Messrs. M. A. 
Dooley and William G. Hale, of New Orleans, La. ; Franklin H. 
Churchill, esq., of New York City; Hon. D. H. Chamberlain, of Colum- 
bia, S. C; Marcus Doherty, esq., of Montreal, P. Q., Canada; Hon. An- 
drew Sloan, of Savannah, Ga.; Horatio D. Wood, esq., of Saint Louis, 
Mo.; Frederick C. Hale, esq., of Chicago, 111.; Messrs. Speed & Buck- 
ner, of Louisville, Ky.; Messrs. Bradley & Peabody, of Nashville, Tenn. ; 
and General H. B. Titus, of Washington, D. C. 

Thomas H. Dudley, esq., late consul of the United States, at Liver- 
pool, and Joseph Nunn, esq.. United States vice consul-general at Lon- 
don, also contributed largely, by their knowledge of the different cases, 
and their diligence and assiduity in inquiry and report upon the claims, 
to the successful defense of the United States against many of the prize 
cases. 

In this connection, too, I should not fail to make mention of the dili- 
gence, skill, and assiduity of Mr. Edward Hayes, my stenographic clerk, 
during the whole period of my agency. 

In conclusion, I cannot forbear the expression of my great satisfaction 
with the working of the commission, its performance of its arduous 
duties, and the result of its labors. The thanks of both governments 
will undoubtedly be fully expressed to the individual commissioners. 

My personal acknowledgments are especially due to his excellency Count 
Corti, the presiding commissioner, for the marked and unfailing courtesy , 
kindness, and consideration which I, in common with every other person 
connected with the commission, received from him throughout the whole 
period of our oflficial intercourse. The wide knowledge of public law, 
the sterling good sense and judgment in its application to the facts of 
individual cases, the untiring labor bestowed in the investigation alike 
of facts and principles, and the able, diligent, and conscientious appli- 
cation of his powers, attainments, and labors to the examination and 
decision of the cases before the commission, merit recognition and 
acknowledgment from the governments so largely indebted to him for 
the satisfactory disposition of the numerous vexed questions between 
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6 AMERICAN-BRITISH CLAIMS COMMISSION. 

them submitted to the arbitrament of himself and his colleagues, to an 
extent to which these expressions of mine do scant and feeble justice. 
• Mr. Justice Frazer, the commissioner named by the President of the 
United States, by his ability, impartiality, urbanity, and diligence, fully 
justified the wisdom of the President's selection and the expectations of 
those previously acquainted with his judicial abilities and career. 

I beg, also, to express my profound appreciation of the diligence, 
faithfulness, and ability exhibited by Mr. Howard, Her Majesty's 
agent, and by Mr. Carlisle, Her Majesty's counsel, in the management 
of the cases before the commission on behalf of the British government, 
and to acknowledge my personal obligations to each of those gentlemen 
for their unfailing courtesy and fairness. 

I have the honor to be, very respectfully, your obedient servant, 

BOB: S. HALE, 
Agent of the United States, &c. 
Hon. Hamilton Fish, 

Secretary of State. 
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To the Honorable Hamilton Fishj Secretary of State : 

The undersigDed, agent of the United States before the commission 
upon the claims of subjects of Her Britannic Majesty against the United 
States, and of citizens of the United States against Great Britain, 
established by the twelfth article of the treaty between the United States 
and Great Britain of 8th May, 1871, respectfully submits the following 
report of the proceedings and results of that commission : 

Articles 12 to 17, inclusive, of the treaty above referred to, contain the 
provisions establishing the commission and regulating its jurisdiction, 
powers, and methods of proceeding. Those articles are found in the 
appendix to this report, A. 

The Honorable James Someryille Frazer, of the State of Indiana, 
formerly a justice of the supreme court of that State, was named as 
commissioner by the President of the United States. 

The Eight Honorable Eussell Gurney, member of Parliament, member 
of Her Majesty's privy council, and recorder of London, was named 
as commissioner by Her Britannic Majesty. 

Count Louis Corti, envoy extraordinary and minister plenipoten- 
tiary to the United States of His Majesty the King of Italy, was named 
as the third commissioner by the President of the United States and 
Her Britannic Majesty conjointly. 

Robert Saflford Hale, esq., of the State of New York, was named by 
the President of the United States agent of the United States to attend 
the commissioners, to present and support claims presented on behalf 
of his Government, to answer claims made upon it, and to represent 
it generally in all matters connected with the investigation and decision 
of such claims, pursuant to the provisions of the thirteenth article of 
the treaty. Mr. Hale acted also as counsel for the United States under 
the same article. 

Henry Howard, esq.,one of Her Britannic Majesty's secretaries of lega- 
tion at Washington, was named by Her Majesty's government as the 
agent of that government for the like purposes, pursuant to the same 
article. 

James Mandeville Carlisle, esq., of the city of Washington, U. S. A., 
was employed as the counsel of Her Britannic Majesty's government 
before the commission. 

The commissioners and agents and counsel above named continued in 
the execution of their respective duties to the close of the commis- 
sion. 
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8 AMERICAN-BRITISH CLAIMS COMMISSION. 

The commission first met and organized at Washington on the 26th 
day of September, 1871^ each of the commissioners making and sab- 
scribing the " solemn declaration " provided by the twelfth article of the 
treaty. 

Connt Corti was requested, by vote of the commission, to preside 
during its deliberations, and continued to act as presiding commissioner 
during the entire existence of the commission. 

Thomas Campbell Cox, esq., of the District of Columbia, U. S. A., 
was duly appointed by the commission as its secretary, and continued 
to act as such to the close of the commission. 

The commission, at an early session, adopted rules for the course of 
proceedings before it, including the manner of presentation, prosecu- 
tion, and defense of claims, the taking of testimony, and the printing 
and presentation of the evidence and arguments, a copy of which rules, 
with such slight modifications as were from time to time afterward 
adopted, is found in the appendix, B. 

Within the time limited by the treaty, nineteen claims were pre- 
sented on the part of citizens of the United States against Great Brit- 
ain, aggregating, exclusive of interest, a little less than $1,000,000. 
These claims, as will be seen by the detailed report hereinafter given, 
were all disallowed by the commission. 

Within the same time were presented four hundred and seventy-eight 
claims of subjects of Her Britannic Majesty against the United States, 
aggregating, exclusive of interest, about 160,000,000, and, including in- 
terest for the average time allowed by the com mission, about $96,000,000. 
Of these claims, one was dismissed by the commission on account of in- 
decorous and improper language used in the memorial, without preju- 
dice to the filing of a new memorial, which was subsequently filed ; 
thirty were dismissed as not within the jurisdiction of the commission ; 
two hundred and fifty -eight were disallowed on the merits 5 eight 
were withdrawn by Her Britannic Majesty's agent, by leave of the com- 
mission 5 and in one hundred and eighty-one, awards were made in 
favor of the claimants respectively against the United States, such 
awards aggregating $1,929,819. 

The entire amount of the awards against the United States, includ- 
ing interest, allowed by the commission was, therefore, as will be 
seen, a trifle over two per cent, of the entire claims presented to the 
commission, on behalf of British subjects, against the United States, 
including interest. 

Of the claims of citizens of the United States against Great Britain, 
twelve grew out of the Saint Albans raid, so called, and were for acts 
of plunder alleged to have been committed by confederate soldiers in 
the town of Saint Albans, Vt., in October, 1864 ; one was for a like 
raid of confederate soldiers alleged to have been committed upon Lake 
Erie in September, 1864, and for iDJuries to the American steamers 
Philo Parsons and Island Queen, and the property of American citizens 
on board said steamers ; four were for damages by reason of the al- 
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ieged detention of vessels laden with saltpetre at Calcutta, in January 
and Febrnarj^ 1862, under ordinances of the governor-general of India 
prohibiting the exportation of saltpetre; one was for alleged injuries 
to the property of the claimant on the island of San Juan, in Washing- 
ton Territory, U. S. A., in 1862 and 1864^ by the alleged act or pro- 
curement of the commander of the British forces on that island, during 
the joint military occupation of the same by the United States and Great 
Britain, under a convention between them for that purpose ; and one 
was for a royalty claimed to be due to the claimant from the British 
government by reason of the adoption and use by that government 
of a certain invention of the claimant, a citizen of the United States, for 
the improvement of breech-loading fire-arms. 

Of the four hundred and seventy-eight British claims presented, two 
hundred and fifty-nine covered claims for property of British subjects 
alleged to have been taken by the military, naval, or civil authorities of 
the United States and appropriated to the use of the Government of 
those States; one hundred and eighty -one covered claims for property 
of British subjects, alleged to have been destroyed by the military and 
naval forces of the United States ; seven covered claims for property of 
British subjects alleged to have been destroyed by the rebel or confed- 
erate forces carrying on war against the United States; one hundred 
covered claims for damages by reason of the alleged unlawful arrest 
and imprisonment of British subjects by the authorities of the United 
States; seventy-seven covered claims for damages by reason of the 
alleged unlawful capture and condemnation or detention of British ves- 
s^, their cargoes, &c., as prize of war by the naval forces and civil 
authorities of the United States ; three covered claims for damages by 
reason of the alleged unlawful warning off of British vessels from the 
coasts of the States in rebellion by the United States cruisers, in the 
absence of any lawful blockade of the coasts and ports from which the 
vessels were so warned ; and thirty-four covered claims of miscellaneous 
character. 

Many of the memorials singly included claims coming under two or 
more of the classes above named, a fact which explains the excess of 
the sum of the different classes above named over the entire number of 
memorials filed. 

A schedule of the American and British claims, respectively, in their 
order as filed and numbered, showing the names of the dainiants, the 
nature of their respective claims, and the time and place where they 
arose, the amounts claimed, and the final disposition of the same, will be 
found in the appendix, C. This schedule is accompanied by alphabet- 
ical indexes, giving separately the names of the citizens of the United 
States claimants against Great Britain, and of the subjects of Her Bri. 
tannic Majesty claimants against the United States, with reference to 
the number designating the claim of each person ; and also by another 
alphabetical index referring to the vessels in respect of which damages 
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were claimed, and tbe numbers of the cases in which such claims were 
made. 

The commission continued its sessions in the city of Washington from 
the day of its first meeting, with adjournments from time to time, down 
to the 10th day of May, 1873 ; on which day, under the authority of a 
supplemental article to the treaty concluded between the two govern- 
ments, and authorizing the sessions of the commission elsewhere than 
in the city of Washington, it adjourned to meet at Newport, in the State 
of Ehode Island, on the third day of June following. On the last- 
named day it again met at Newport, and continued its sessions with- 
out interruption, except bj^ adjournments from day to day, until the 25th 
day of September, 1873. On the last-named day, having finally de- 
cided and disposed of every claim pending before it within the time 
limited by the treaty, the commission made and signed in duplicate 
its final award, signed by all the commissioners, a copy of which will be 
found in the appendix, D. 

Separate awards in duplicate were made and signed by the commis- 
sioners, in respect of each claim finally passed npon> by them, as the 
cases were respectively disposed of. 

The duplicate original final awards, as well as the duplicate original 
individual awards in the case of each claimant, were delivered by the 
commission, through its secretary, to the respective governments, 
together with duplicate journals of the entire proceedings of the com- 
mission, kept by the secretary and certified from day to day by the pre- 
siding commissioner. 

The entire number of cases, American and British, decided by tl^ 
commission (after deducting the eight claims withdrawn by Her Majes- 
ty's agent) was four hundred and eighty-nine. All the commissioners 
united in the awards in three hundred and seventy -two cases; iu 
ninety-seven cases the awards were signed by Count Corti and Mr. 
Commissioner Gurney only, Mr. Commissioner Frazer dissenting; and 
in twenty cases the awards were signed by Count Corti and Mr. Commis- 
sioner Frazer only, Mr. Commissioner Gurney dissenting. 

In the following pages I have attempted, to the best of my ability, to 
report the various principal questions which arose before the commission, 
giving a succinct statement of the allegations and proofs of the respect- 
ive parties upon such questions, the arguments by which the respect- 
ive claims were supported and opposed, the authorities cited by the 
respective counsel, and, as far as practicable, the principles established 
by the respective decisions of the commission. In but a very small 
proportion of the whole number of cases decided were the grounds of 
the decision stated in the record or by written opinions of the several 
commissioners. Wherever the grounds of the decision appear in the 
record itself, I have carefully given the language of the record. 

Mr. Commissioner Frazer has kindly furnished me with copies of a 
few opinions pronounced by him before the commission, some of them 
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expressing the views of tlie commission, or a majority of it, and otbers 
dissenting opinions in cases in which his views were overruled by his 
associates upon the commission. I have deemed these opinions of either 
class worthy of preservation, and have accordingly inserted them either 
in the body of my report under the respective cases in which they were 
delivered, or in the appendix. A very few written opinions are under- 
stood to have been delivered by Count Oorti and by Mr. Commissioner 
Gurney, copies of which I regret that I have been unable to obtain for 
publication with this report. 

I proceed to consider the various principal questions which arose acd 
w^ere disposed of before the commission in their order. 

I.-JURISDICTION AS TO THE PERSON. 

Various questions as to the jurisdiction of the commission, in respect 
both of the persons entitled to a standing as claimants under the treaty 
and to the subject-matter of the claims, arose and were disposed of in 
the course of the proceedings. These questions, so far as relates to the 
jurisdiction of the commission as to the persons entitled to claim under 
the treaty, may be summed up as follows : 

1. The question early arose in several cases as to the sense in which 
the respective expressions "citizens of the United States" and "sub- 
jects of Her Britannic Majesty'' were used in the treaty. This question 
was raised by demurrer in several of the early cases, and was argued at 
length in the case of Anthony Barclay vs. The United States, Xo. 5. 

This claim wiis brought for the alleged taking and destruction of and 
injuries to real and personal property of the claimant, situated near 
Savannah, by the army of General Sherman, in December, 1864. The 
memorial alleged the claimant to have been a native-born subject of 
Her Britannic Majesty, but to have been domiciled for many years prior 
to the year 1858 within the United States, a portion of that time as 
Her Majesty's consul in the city of New York, and from that time for- 
ward to the end of the war a resident of Chatham County, Georgia. 

A demurrer was interposed to the claim on the ground, among others^ 
that "the claimant, having been at the time of the alleged acts domi- 
ciled and engaged in trade and business within the enemy's country^ 
cannot claim the position of a subject of Her Britannic Majesty within 
the twelfth article of the treaty." 

Under this demurrer, the counsel for the United States contended 
that, under the twelfth article of the treaty, the terms " citizens of the 
United States" and "subjects of Her Britannic Majesty" were to be 
taken not in their strict meaning, under municipal law, of absolute citi- 
zenship for all purposes, or of paramount allegiance to a sovereign, but 
in the larger sense recognized by international law, in which sense it 
was contended that all persons were included within those respective 
expressions who by permanent domicile were within the protection of 
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the government under wbicb they resided, and who thereby owed to the 
country of their domicile that allegiance, perhaps temporary and quali- 
fied, exacted by such domicile. In other words, it was contended that 
within the terms of the treaty all persons permanently domiciled within 
the United States were to be taken as citizens of the United States, 
and all persons jjermanently domiciled within the jurisdiction of Great 
Britain were to be taken as subjects of Her Britannic Majesty. 

The counsel for the United States cited in support of this doctrine 
the following elementary writers : Twiss' Law of Nations, (war,^ 233, 
298-9; id., 82, 83; 3 Phillimore, 603 ; 1 Kent's Com., 74 ; 2 id., 63; Law- 
rence's Wheaton, 557 to 567 ; Calvo's Derecho Internacional, 526 to 
536; Halleck, 702, 705, 717 ; 3 Greeuleafs Ev., § 239; Story's Conflict of 
Laws, § 68. 

He cited, also, from the British and American reports in admiralty and 
prize cases, the following: The Indian Chief, 3 Rob., 12, 22; The Citto, 
id., 38 ; The Harmony, 2 id., 322 ; The Bernon, 1 id., 102 ; The Noyade, 
4 id., 251 ; The Danous, id., 255, n.; The President, 5 id., 227 ; The Anna 
Katherina, id., 167 ; The Matchless, 1 Hagg. Adm., 97 ; The Schooner 
Nancy, Stewart's R^p.,(Nova Scotia, Vice- Admiralty,) 49 ; The Pizarro,2 
Wheat., 227 ; The Charming Betsey, 2 Cranch, 64 ; The Venus, 8 id., 253 ; 
The Francis, 1 Gall., 314 ; The Ann Green, id., 274 ; The Joseph, id., 545, 
5(j8 ; Mrs. Alexander's Cotton, 2 Wall., 417 ; The Venice, id., 274 ; The 
Peterholf, 5id.,60. 

Also, from the common-law reports : Marryatt vs. Wilson, (in Ex. Ch.,) 
1 B. & P.; S. C, (in King's Bench,) 8 T. R., 31 ; McConnell vs. Hector, 
3 B. & P., 113; Tabbs vs. Bendelack, id., 207, n.; Bell vs. Reid, 1 Maule 
& Selwyn, 726 ; Albretcht vs. Sussman, 2 Vesey & Beames, 322. 

Also, from the British Privy Council cases, on questions arising under 
the treaty of 1814 between Great Britain and France; The Countess of 
Conway's case, 2 Knapp P. C. Rep., 364 ; Drummond's case, 2 id., 295. 

He also cited the case of the Messrs. Laurent, decided by the umpire, 
Mr. Joshua Bates, under the convention of 8th January, 1853, between 
the United States and Great Britain, given in the report of the com- 
missioners under that convention. Senate documents, first and second 
sessions. Thirty -fourth Congress, vol. 15, Xo. 103, p. 120. 

Also, the decisions of the commissioners under the treaty of Guada- 
lupe-Hidalgo, 2d February, 1848, between the United States and Mexico, 
in the cases of Clow, Powell, Cook, Haggerty, Davis & Co., and Bark- 
ley, administrator, in manuscript in the State Department. 

Also, the correspondence of the British foreign office, relating to the 
cases of Kirby, Smith, Rothschild, Ashburnham, Stewart, and others, 
printed in the British Blue Book of 1871, Paper ^o. 4, on the Franco- 
German war. 

Also, from the parliamentary debates, the speeches of Lord Palmer- 
ston, Hansard, third series, vol. 146, p. 41 ; of Sir Richard Bethell, id., 
49; and of Lord John Russell, id., o^, on the Greytown case. Also, the 
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speech of Lord Palmerston on the question of compensation tor property 
of British merchants destroyed at Uleaborg, id., 10^5, 1046. 

He also cited the letter of Mr. Marcy, Secretary of State of the United 
States, to Count Sartiges, the French minister, Ex. Doc. No. 9, Senate, 
Thirty-fifth Congress, first session ; and Earl Clarendon's citation of same, 
Hansard, third series, vol. 146, p. 53. Also, Lord Palmerston's speech 
on the case at Leghorn, Hansard, third series, vol. 113, p. 635 ; and the 
note on the same case in Yattel, Guillaumin's ed., 1863, vol. II, p. 49 ; and 
the dispatch from Prince Swartzenburg to Baron Hatter, of 14th April^ 
1850 J and from Count Nesselrode to Baron Brunow, of 2d May, 1850, 
cited in Torres Caicedo Union Latino Americano, pp. 343, 348. Also^ 
the opinion of Attorney-General Stanbery on the bombardment of 
Valparaiso, A ttorney-Generars Opinions, vol. 12, p. 21; also. Professor 
Bernard's " Neutrality," pp. 443, 444 to 457, ». 

Her Majesty's counsel, on the other hand, cited on this point the de- 
cision of Dr. Lieber, the umpire of the commission under the convention 
of 4th Jul3^, 1868, between the United States and Mexico, in the cases 
of Anderson and Thompson, and of the Messrs. Barron. Also, the case 
of the Charming Betsey, 2d Cranch, 120; Phillimore, part 5, cap. 1; 
Grotius, lib. 2, cap. 25 ; Vattel, lib. 2, cap. 6, sec. 7 ; id., lib. 2, cap. 17> 
sees. 263, 270 ; Wheaton, 355 ; Kent, vol. 1, sec. 4 ; the Constitution of 
the United States, Art. 3, sec. 2 ; the Judiciary act of the United States 
of 1789, (1 Stat, at L., 76, 78, sees. 9, 11;) the act of 27th June, 1868, 
(15 Stat, at L., 243;) the abandoned and captured property act of 
12th March, 1863, (12 Stat, at L., 820 ;) the correspondence between Lord 
Lyons and Mr. Seward in relation to the case of Henry E. Green , 
United States diplomatic corr., 1863, part 1, pp. 5 15, 570 ; and the annual 
message of President Lincoln to Congress, of December, 1863, oflScial 
publication, pp. 2, 4. 

The commission overruled the demurrer of the United States by the 
following decision, rendered on the 16th December, 1871, in which all 
the commissioners concurred: 

The iiret thing to be decided in this case is whether the commissioners have juris- 
diction, which depends upon whether tlie claimant is, within the meaniug of the 
treaty, a British subject. 

That he is in fact a British subject there is no doubt; but it is contended that, being 
domiciled in the United States, he is not .one of those intended by the framers of the 
treaty to be included in that term. It is undoubtedly true, as appears from various 
caaes cited in the argument, that the subject or citizen of one state domiciled in an- 
other acquires, in some respects, privileges, and incurs liabilities, distinct from those 
poesessed in right of his original birth or citizenship. But he still remains the subject 
or citizen of the state to which he originally belonged, and we see no reason to sup- 
pose that it was the intention of either government to put the limited meaning on the 
words "British subject," contended for in the arguments in support of the demurrer^ 
BO as to exclude from our jurisdiction a British subject who has never renounced his 
original allegiance, or become naturalized in any other country. 

The fact of the Claimant having *his domicile in one of the Confederate States wilU 
of coarse, have a material bearing on the point, also raised in the demurrer, as to the 
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liability of the claimant's property to seizure or destruction by the Federal Army. It is 
difficult to lay down a general rule applicable in all cases to tlie rights of an invading 
army, nor, in this particular case, is that necessary. 

The statements contained in the memorial are, fur the purposes of this argument, to 
be assumed to be true. One of the statements in the memorial is, that part of the 
claimant's property was taken possession of by the Federal Army without any military 
necessity, convenience, provocation, or inducement, and plundered, and that part was 
wantonly destroyed. 

Suppobiug this to be true, we are not prepared to say that some liability might not 
be established against the United States Government. 

The demurrer is, therefore, disallowed; but the United States Government will be 
at liberty, if they think fit, to take issue upon the facts alleged in the memorial. 

lu the case of James Crutchett vs. The United States, No. 4, a claim 
for property taken and appropriated by the United States in the Dis- 
trict of Columbia, the memorial showed the claimant at the time of the 
alleged injuries, and for many years previous, domiciled at Washington. 

A demurrer was interposed specifying, among other grounds, that the 
claimant, being so domiciled within the United States, was not entitled 
to the standing of a British subject within the treaty. 

The case was submitted on this point upon the authorities cited in 
Barclay's case, as above noted, and the demurrer was overruled. 

The decisions of the commission in these and other similar cases estab- 
lished the doctrine that, so far as relates to the question of jurisdiction, 
the national character of the party is to be determined by his paramouut 
allegiance, where that is not double, irrespective of the fact of domicile. 

In the case of George Adlam vs. The United States, No. 40, it appeared 
from the memorial, in addition to the fact of domicile within the insur- 
rectionary States, that the claimant had taken the preliminary steps 
toward naturalization under the statutes of the United States, by filing 
his declaration on oath of his intention to become a citizen of the United 
States, and to renounce all allegiance to Her Britannic Majesty, the 
sovereign of his nativity. 

The counsel for the United States on demurrer claimed that such oath, 
added to the fact of domicile, established the national character of the 
claimant as a citizen of the United States within international law, and 
barred him from any standing as a British subject under the treaty. 

The demurrer was overruled. 

In the case of Joseph Gribble vs. The United States, No. 116, the proofs 
on the part of the defense showed that the claimant, who had filed 
his declaration of intention, under thef naturalization act, before the pre- 
sentation of his memorial, had subsequently, and pending his claim be- 
fore the commission, completed his naturalization, and was at the time 
of the submission of his cause a citizen of the United States. His claim 
was disallowed on the merits ; but the undersigned is advised that the 
commission was unanimous in the opinion that his naturalization had 
deprived him of a standing before the commission as a British subject. 
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lu the case of John W. Sharpe vs. The United States, No. 92, the claim- 
ant's proofs showed that he had exercised rights of citizenship of the 
United States, by voting, prior to the presentation of his memorial. 

The counsel for the United States contended, first, that such acts con- 
stitated an estoppel against the claim of the claimant to a standing as 
a British subject under the treaty ; and, second, that if strictly and tech- 
nically there was no estoppel, such acts were to be regarded as very 
strong evidence of the fact of naturalization, and sufficient to overcome 
the claimant's own denial on oath of such naturalization.' 

An award was made in favor of the claimant, Mr. Commissioner Fra- 
zer dissenting ; and the objection on the part of the Uuited States was 
thus overruled. 

In the case of Robert Eakin vs. The Uuited States, No. 118, the proofs 
showed that the claimant had, in 1857, in the State of Mississippi, ex- 
ercised acts of citizenship of the United States by holding an office, 
which, under the laws of Mississippi, could only lawfully be held by a 
citizen of the United States ; and that he had, in 1862, the State of Missis- 
sippi being then in rebellion against the Uuited States, held a like office, 
which, by the then laws of Mississippi, could only be held by a citizen 
of the Confederate States. 

The counsel for the United States contended that the claimant was, 
by each of these acts, debarred from a standing as a British subject. 

The claim was disallowed without a separate and distinct decision of 
this question ; but the undersigned is advised that a majority, at least, 
of the commission were of opinion that such holding of office under the 
rebel government was of itself a violation of neutrality, and debarred 
the claimant from a standing before the commission. 

In the case of the executors of Robert S. C. A. Alexander vs. The United 
States, No. 45, the memorial showed the claimants' testator to have been 
born in the United States in 1819, but alleged him to have been the son 
of Robert Alexander, a native of Scotland, and a natural-born subject of 
the British Crown. It also alleged that the testator had always held 
and claimed himself to be a liege subject of the British Crown, and 
that be had always been so held and regarded by all others. That in 
his early youth he had returned to Scotland, and there for many years 
held office in the commission of the peace and other posts of trust under 
the British Crown. That during the war his residence was partly in 
Scotland and partly in Kentucky, he having died in Kentucky in De- 
cember, 1867. The claim was for the occupation of and injuries to lands 
and real estate of the testator in Kentucky by United States troops 
during the war. 

On demurrer it was contended, on the part of the United States, that 
the claimants had no standing before the commission in the right of 
their testator as a British subject ; that, although by the law of Great 
Britain he was a British subject, he was also by the laws of the United 
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States a citizen of those States; and that, in such a case of double or 
conflicting allegiance, the claimant was not to be regarded as a subject 
of Great Britain within the meaning of the treaty. 

The counsel for the United States cited the Revised Statutes of Ken- 
tucky, vol. 1, p. 238, c. 15, art. 1, sec. 1, as establishing the fact of citi- 
zenship under the law of Kentucky; and also Drummond's case, 2l 
Knapp's P. C. Rep., 295. 

The commission held the claimants not entitled to a standing, and 
dismissed the case, Mr. Commissioner Gurney dissenting. 

Mr. Commissioner Frazer read a written opinion, as follows : 

The testator was by British law a British sabject, but he was also by the law of the 
United States an American citizen, by reason of his birth in Kentucky; and he wu^ 
not capable of divesting himself of his American nationality by mere volition and resi- 
dence from time to time in Scotland and holding office there. 

Being, then, a subject of both governments, was he a British subject within the mean- 
ing of the treaty T The practice of nations iu such cases is believed to be by their 
sovereign to leave the person who has embarrassed himself by assuming a double 
allegiance to the protection which he may find provided for him by the municipal laws 
of that other sovereign to whom he thus also owes allegiance. To treat his grievances 
against that other sovereign as subjects of international concern, would be to claim a 
jurisdiction paramount to that of the other nation of which he is also a subject. Com- 
plications would inevitably result, for no government would recognize the right of 
another to interfere thus in behalf of one whom it regarded as a subject of its own. It 
has certainly not been the practice of the British government to interfere in such 
cases ; and it is not easy to believe that either government meant to provide for them 
by this treaty. In Drummond's case the terms of the treaty were quite as compre- 
hensive as those of this treaty; and yet it was there held that the claimant was not 
within the treaty, not being within its intention. This was held even affcer it was 
ascertained that he was not a French su1)ject, he having merely evinced his intention 
to regard himself as a French subject. 

I am advised that in this opinion the presiding commissioner cou- 
curred. 

In the case of Joseph Fry Mogridge vs. The United States, No. 345, the 
same principle was applied by a majority of the commission under a 
like state of circumstances, except that the memorial in effect alleged 
the claimant to have been born in Pennsylvania of native-born British 
subjects, never domiciled within the United States, but on a visit there 
at the time of his birth, and who returned to England within a few 
weeks thereafter, where the claimant remained during his minority, 
lie was domiciled in the United States at the time of the alleged inju- 
ries — the taking and destruction of his property. 

His claim was dismissed in like manner. 

In the case of Joseph W. Scott vs. The United States, No. 220, for dam- 
-^ ages for wrongful imprisonment, and for appropriation and destruction 
ot property, the proofs showed that the claimant was born in the British 
province of New Brunswick in 1813. Ilis father, Daniel Scott, was born 
in the then province of Maine, in March, 17GS, and continued to reside 
in Maine after the recognition of tlie independence of the colonies by 
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Great Britain, and after he became of age, which was in March, 1789. 
The time of Daniel Scott's removal to New Brunswick was left somewhat 
uncertain, ranging from December, 1789, to 1794. 

On the part of the LTuited States it was claimed that Daniel- Scott, 
the father, having been a citizen of the United States, the claimant, 
Joseph W. Scott, was* by the naturalization laws of ISD'2 (2 Stat, at 
L., 155, § 4) also a citizen of the United States, and was debarred from 
a standing before the commission within the principle held by the com- 
mission in the case of Alexander. 

At the time of the alleged injuries, and for many years previous, he 
was domiciled in the State of Florida, one of the insurrectionary States. 

The counsel for the United States cited the first article of the treaty 
of peace between the United States and Great Britain, concluded Sep- 
tember 3, 1783, (8 Stat, at L., 80, 81,) and the cases of Inglis vs. The 
Sailors' Snug Harbor, 3 Peters, 99; Shanks vs. Dupont, id., 244; Doe 
vs. Acklan, 2 B. & C, 779; and Marryatt vs. Wilson, 1 B. & P., 430. 

On the part of the claimant it was contended that Daniel S^iott, being 
a minor at the time of the conclusion of the treaty of peace between 
Great Britain and the United States, was entitled, within a reasonable 
time after attaining his majority, to elect to which government he would 
adhere, and that he did make such election within such reasonable time by 
his removal to New^ Brunswick. 

Claimant's counsel cited the cases of Jephson vs. Eiera, 3 Knapp's P. 
C. R., and Count Wall's case, id. 

An award was made in favor of the claimant, Mr. Commissioner 
Frazer dissenting. No written opinions were read. I am advivsed that 
the decision proceeded upon the ground that Daniel Scott's removal to 
New Brunswick constituted an election, within a reasonable time, to 
adhere to his British allegiance. 

In the cases of Elizabeth L. H. Bowie vs. The United States, No. 320, 
Martha M. Cahlerwood vs. same, No. 3(>l), Martha M. Tooraen vs. same, No. 
184, and others, it was held that the national character of a married wo- 
man is governed by that of her husband in all cases, irrespective of domi- 
cile ; and that on the death of the husband the national character of the 
widow acquired by marriage remains unchanged. From this conclusion 
Mr. Commissioner Frazer dissented, in the case of a widow of American 
origin who had always remained domiciled within the United States, 
holding that in such case, upon the death of her British husband, her 
original national character reverted. 

In the case of Mrs. Bowie, No. 320, the claimant was by birth a Brit- 
ish subject, but was at the time of the alleged injuries the widow of a 
citizen of the United States, and domiciled in the insurrectionary State 
of Virginia, and before the filing of her memorial had again intermarried 
with a citizen of the United States, who was still living and there domi- 
ciled. Her claim was disallowed, all the commissioners agreeing. 
2 H 
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In the case of Mrs. Calderwood, No. 360, claimant was a native-born 
citizen of the United States, had intermarried with a British subject 
who was since deceased, and had always been domiciled in the State of 
Louisiana. The commission, on demurrer, held hera British subject, Mr. 
Commissioner Frazer dissenting. 

In the case of Mrs. Tooraen, Ko. 184, claimant was by birth a British 
subject, her husband at the time of marriage beiug a subject of Sweden, 
but naturalized as a citizen of the United States subsequent to the mar- 
riage. Claimant and her husband were both domiciled from the time of 
marriage within the United States. Her claim was unanimously dis- 
missed. 

In the case of Jane L. Brand, No. 180, which was a claim for alleged 
wrongful imprisonment and appropriation of the claimant's property at 
New Orleans, it appeared that claimant, a native of Ireland, had been 
for several years domiciled in New Orleans. She there married in 1838 
a citizen of the United States, who died in 1849, and she had since re- 
mained his widow and continued domiciled in New Orleans. Her 
juemorial alleged that, though married to an American citizen, *' she 
never in any manner adopted his nationality;" that after his death 
she uniformly claimed the character of a British subject ; and that in 
August, 1862, before the commission of the acts complained of, or a part 
of them, she had made proof of her character as a British subject be- 
fore the British consul at New Orleans, and been duly registered as such. 

On the part of the claimant it was contended that at the time of the 
.claimant's marriage and of the death of her husband, and up to the pas- 
sage of the act of the United States Congress of 10th February, 1855, 
(10 Stat, at L., 604,) the claimant was not by the laws of the United 
States a citizen of those States, the act of 1855 being the first to give 
such status to an alien-born woman by her marriage to a citizen of the 
United States. That up to the conclusion of the naturalization conven- 
tion of 13th May, 1870, between the United States a«d Great Britain, 
(16 Stat, at L., 775,) and the supplemental convention of 23d February, 
1871, between the same nations, (17 id,, 841,) no provision existed for 
the manner in which a British subject who had married a citizen of the 
United States should, upon becoming a widow, reclaim her original na- 
tionality. That the universal custom among nations, founded upon inter- 
na4:ional comity, if not upon international law, allowed such widow to 
choose whether she would retaiH the nationality of her deceased hus- 
band or return to that of her birth. That Mrs. Brand, by always claim- 
ing, after her husband's death, the condition of a British subject, and 
by registering herself as such in the consulate at New Orleans in 1862, 
had done all that was necessary to enable her to re-assume her original 
national character ; and that it was not necessary for her to avail her- 
self of the provisions of the conventions of 1870 and 1871 in order to 
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disclaim and repudiate any alleged condition of American citizenship 
acquired by her marriage. 
Her Majesty's counsel cited the case of Kelly vs. Owen, (7 Wall., 496.) 
On the part of the United States it was contended that, under the 
principles recognized by the commission in the cases of Mrs. Calderwood, 
Xo. 360, and others, it was settled that the national character of a jnar- 
ried woman was in all cases determined by that of her husband ; and 
that such national character, once acquired by marriage, continued on 
the death of the husband. That this doctrine had always prevailed in 
Great Britain, as well as elsewhere, wher^ the domicile of the wife and 
widow had continued to be that of the husband's nationality ; and that 
by no treaty stipulation or law, municipal or international, was the 
widow ever allowed to reclaim her original nationality while still domi- 
ciled within the nationality of her husband, until the conventions of 1870 
and 1871 ; Jind that by those conventions she could only reclaim her 
original nationality in the form provided by the convention of 1871, 
which in the case of Mrs. Brand had never been done. That she was, 
therefore, both at the time of the commission of the alleged wrongs and 
at the time of the presentation of her memorial, a citizen of the United 
States. 

The commission unanimously sustained the doctrine maintained on 
behalf of the United States, and dismissed the claim for want of juris- 
diction. 

2. In the cases of James B. Halley, administrator, &c., vs. The United 
States, No. 205, Ann Grayson, administratrix, &c., vs. same, ^o. 291, 
and others, the question was raised as to the jurisdiction of the com- 
mission in the case of the personal representatives of British subjects 
who had died holding claims within the treaty against the United States, 
where such personal representatives were citizens of the United States. 

On the part of the United States it was claimed that under the treaty 
the claims against the United States of which the commission had 
jurisdiction must be not only those arising out of acts committed 
against the person or property of British subjects, but also must be 
prosecuted before the commission on behalf of British subjects; and 
that where the claim, though originally one of a British subject, had 
been transferred by act of the original claimant or by operation of law 
to citizens of the United States, such citizens could have no standing 
before the commission. 

In the case of Mrs. Grayson, No. 291, the claim was prosecuted by 
her as administratrix of John J. Cowley, a deceased British subject. 
The claimant was the widow of Cowley, but had, before presenting her 
claim, intermarried with Grayson, a citizen of the United States. The 
distributees of Cowley's estate were the widow and certain brothers 
and sisters, all British subjects and domiciled within the British domin- 
ions. An award was made in favor of the claimant for the one-half of 
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the claim to which the distributees were entitled, rejecting the one-halt 
belonging to the widow as the claim of an American citizen. 

In the case of Halley and other cases submitted with it the following 
decision was entered : 

The majority of the commisflioners are of opinion that, where the claim is by an ad- 
ministrator in raspect of injuries to property of an intestate who was exclusively a 
British subject, and the beneficiaries are British subjects as weH as American citizens, 
tue chiim may be prosecuted for their benefit. The commissioners are all of opinion 
that the particular nationality of the administrator does not affect the question. 

From the first portion of this decision Mr. Commissioner Frazer dis- 
sented, as follows : 

By the very words of the treaty (Article 12) the claim must be, first, for an act done 
to the *' person or property of" a British subject ; second, it must be made "on the part 
of' a British subject. Distinctly, then, these two things must concur to give us jurisdic- 
tion. This is too plain to admit of controversy. The treaty is the language of both gov- 
ernments, and must be construed to effectuate not the intent of one only, but of both. 
If any of its terms have one sense in Great Britain and another in the United States by 
reason of their respective laws, neither of these senses can fairly be taken ; another, 
though limited, sense must be sought, common to both countries. There is such a re- 
stricted sense of the language employed here. In Alexander's case I expressed myself 
on this branch of the present question. One born in the United States of British 
parents residing here would be protected by the United States as fully as any Ameri- 
can against wrongs from other countries, Great Britain probably not excepted. And 
Great Britain would not, as against the United States, intervene in his behalf, though 
she would claim him as her subject, and hold him to accountability as such if found 
bearing arms against her. And if born here of British parents during a temporary 
sojourn, but atlterwards domiciled in England and never residing here, the United States 
would practically treat him as not an American, refusing to intervene in his behalf 
against any other government, though she, too, would hold him to accountability as 
a citizen if found in arms against her. And so of persons born in Great Britain of Amer- 
ican parents. The treaty is the product of diplomacy, providing this international 
tribunal for the amicable settlement of claims concerning which each power could 
lawfully claim redress as it saw lit, not of claims for which it would have no right to 
claim redress. 

Alexander's case was a little different. He had estates and a domicile in both coun- 
tries; was born in the United States of British parents domiciled here, but claiming 
only British nationality. This would be an interpretation of tlie treaty which would 
maintain our jurisdiction in all cases in which the complaining government would, by 
international law, have been at liberty to demand redress. It would settle all such 
cases, and thus effectuate the purpose of the treaty which was to terminate our diplo- 
matic differences. The principles above stated, it seems to me, apply quite as fully 
•where the person beneficially int'Crested in the claim made before us is of both nation- 
alities as where the person originally injnred, being also of both nationalities, is still 
living and makes claim. .To entertain the claim in either case is to assume that each 
government has by the treaty recognized it-s responsibility to the other for injuries 
done to those who are Vy its laws its own citizens or subjects^ This construction, it 
i^eems to me, is utterly iuaduiissible. I cannot possibly bring myself to believe that 
either government intended any such thing. 
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il-jurisdiction as to subject-matter. 

Nnmerous questions in this regard arose during the progress of the 
commission, but they are so intimately connected with the merits of the 
eases themselves that they will be treated of under the separate cases 
as they may be hereafter considered. 

HL— ALLOWANCE OF INTEREST. 

The commission ordinarily allowed interest at the rate of six per cent. 
per annum from the date of the injury to the anticipated date of the 
final award. 



IV.— CLAIMS OF CITIZENS OF THE UNITED STATES AGAINST GREAT 

BRITAIN. 

Saint Albans raid. 

The First National Bank of Saint Albans vs. Great Britain, No. 1. 

Collins H. Huntington vs. same, No. 2. 

William and Erasmus D. Fuller vs. same, No. 3. 

Bradley Barlow, receiver of the Saint Albans Bank vs. same, No. 4. 

Mariette Field, administratrix, &c., vs. same, No. 5. 

Si th W. Langdon vs. same. No. G. 

•Joseph S. Weeks vs. same. No. 7. 

Breck & Wetherbee vs. same. No. 8. 

Aldis O. Brainerd vs. same. No. 9. 

Charles F. Everest vs. same, No. 10. 

Oscar A. Burton, receiver of the Franklin County Bank vs. same, No. 13, 

Lucieu B. Clough, administrator, &c., vs. same, No. 14. 

These claims all arose out of the same transaction, and were con- 
sidered and decided together. All, except No. 14, were claims for 
property taken and appropriated or destroyed at Saint Albnns, Vt., by 
an incursion of rebels, known as the Saint Albans raid, in October, 
1864. No. 14 was a claim brought by the administrator of Elinas J. 
Morrison, deceased, to recover damages for the wrongful killing of said 
deceased by the rebels engaged in the same raid. 

The entire amount claimed in all the cases was $313,400, besides in- 
terest. 

The allegations in all the memorials were substantially the same, and 
as follows: 

That, shortly before the 19th of October, 1864, a large number of 
persons, then domiciled or commorant within Her Britannic Majesty's 
province of Canada, combined together within those provinces for the 
purpose of committing acts of depredation, rapine, and war from said 
provinces as a base of operations, and as a shelter for immediate re- 
treat, against the persons and property of citizens of the United States 
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rpsiding within those States. That some twenty or more of those per- 
sons, shortly before that day, pursuant to the combinations so made, 
proceeded from Her Majesty's province of Canada East into the terri- 
tory of the United States, and assembled at the village of Saint Albans, 
in the State of Vermont, distant about twelve miles from the border of 
said province. That, being so assembled, they took forcible and armed 
possession of a part of said village ; there seized and imprisoned several 
citizens of the United States; fired shots at sundry citizens ; by such 
shooting killed the decedent named in No. 14; set fire to several buildings 
in the village; entered three of the banks therein, seizing and imprison- 
ing the officers of such banks, and seized and appropriated the securities 
and moneys from the safes of said banks, together with horses and other 
property named in the several memorials. That all these acts were com- 
mitted underarms and with military uniform, equipage, and organization 
to a greater or less extent. That after the perpetration of these acts 
the perpetrators retreated in a body toward the province of Canada, and 
entered that province, carrying with them the plundered property, and 
closely pursued by the citizensof Saint Albans and vicinity, who organ- 
ized for that purpose, and would doubtless have captured the fugitive 
marauders but for the avsylum aflforded them by Her Majesty's province. 
That shortly after the arrival of the retreating marauders within 
the province of Canada, several of them were arrested by local 
magistrates in that province, and a part of the plunder carried off by 
them was seized by such magistrates and retained in their custody. 
That immediately thereafter requisition was made by the Government of 
the United States upon Her Britannic Majesty's government for the 
surrender of said persons on the charges respectively of murder, assault 
with intent to commit murder, and robbery, committed within the jurisdic- 
tion of the United States, such requisition being based on and conform- 
able to the terms of Article 10 of the treaty of 9th August, 1842, be- 
tween the United States and Great Britain. That the requisition was 
supported by full evidence on the part of the United States of the 
commission by the persons so charged of the acts of violence above 
named. That before the hearing before such local magistrates of 
the charges preferred against such arrested persons, Her Majesty's 
government for said province caused the jurisdiction of such local 
magistrates and the proceedings before them to be superseded by one 
Charles J. Coursol, a judicial officer of the province, who took jurisdic- 
tion of the matters charged, issued warrants for the arrest of the persons 
so charged, and caused such persons to be removed from the jail at 
St. John's, Canada, where they were confined under ])roce8s issued by 
the local mjigistrates, to the city of Montreal ; and also caused the prop- 
erty seized to be transferred from the custody of the local magistrates 
to the custody of Her M*njesty's officers in Montreal. That a partial 
hearing was had before Judge Coursol, on which hearing full evidence 
was made of the commission of such acts of violence by the persons so 
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charged ; and that the hearing was, on the application of the persons 
charged, unreasonably, and against the protest of the counsel for the 
United States, postponed from time to time to the 13th December, 1864, 
^or the purpose of enabling the respondents to make proof of their being 
commissioned and authorized by the Confederate States of America, so 
called, to commit the acts of violencef named. That on the 13th De- 
cember Judge Coursol, without hearing any further proofs or argu- 
ments, in a hasty, unjudicial, and indecent manner discharged from cus- 
tody the persons against whom such hearing had chiefly proceeded, and 
all other persons arrested and held on the same charge, and immedi- 
ately and with indecent haste ordered the money and property of the 
claimants found upon the persons so charged to be delivered up to them, 
and permitted them to make their escape therewith, such money and prop- 
perty amounting to $80,000 and upwards, and having been fully proved 
and identified as the money and property of the claimants, and as having 
been plundered and carried off by the persons so charged and arrested and 
discharged. That subsequently further warrants were issued by Judge 
Smith, one of Her Majesty's justices of the superior court for the said pro- 
vince, on which warrants, after much delaj^ and hindrance, arising from 
the friendliness of the constabulary of the province to the confederate 
raiders and their pretended government, and the unfriendliness of the 
same to the United States Government and its people, in consequence 
whereof most of the offenders were allowed to escape, and all the money 
and property was allowed to be secreted or removed, five of the persons 
so charged were again arrested and brought before Justice Smith upon 
an application of the United States for their extradition. That after 
much delay Justice Smith decided that the persons were not the sub- 
ject of extradition under the treaty, but were belligerents against the 
United States, in committing the acts complained of, and in making 
their retreat to Canada and enjoying its asylum, and discharged the 
prisoners. That by these acts of the judicial officers of Canada, Her 
Majesty's government, in effect, refused to surrender the persons who 
committed these acts of violence within the United States, and refused 
to restore to the United States and to its citizens the property and 
money so taken and carried by the phmderers into the province of 
Canada. That in the commission of these acts, as well as in their or- 
ganization and preparation for the same, these raiders claimed to act 
under the authority and in aid of the so-called Confederate States of 
America — the enemies of the United States — and that their confedera- 
tion and organization for the purpose of committing these acts were 
well known to many of the government officials, local officers, and citi- 
zens of the province of Canada before the occurrence of the acts named 
at Saint Albans. That in consequence of the culpable negligence or 
connivance of the authorities of the province, no steps were taken to 
prevent the expedition, or to give any information to the United States 
Government, or any of its officers, so as to enable them to protect them- 
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selves against such acts. Tbat both before and after the acts in ques- 
tion warm sympathy and hospitality were extended to the offenders by 
a hirge number of the leading and influential citizens of the province 
of Canada, and the acts themselves were vindicated and approved by 
some of the official government newspaper organs in the province ; and 
that such sentiments prevailed there that magistrates and peace officers 
in many instances refused search-warrants and the necessary assistance 
to enforce the same; in consequence of which many of the offenders 
were allowed to escape without arrest and carry with them the plun- 
dered property. The memorials charged Her Majesty's government and 
official authorities in Canada to have been culpably negligent in per- 
mitting the raid in question from their borders, and in permitting the 
returning baud, under fresh pursuit, to escape into Canada and obtain 
asylum therein, and in refusing to surrender them, with their booty, to 
the United States, and in neglecting and refusing, upon full notice and 
demand, to restore to the United States or to the claimants the money 
and property of the claimants so carried off' by the raiders. 

Proofs taken on the part of the claimants fully established the facts 
of the depredations committed at Saint Albans, as alleged in the several 
memorials, and that those depredations were committed by a body of 
men who came separately or in small detachments from Canada in the 
guise of ordinary travellers and without any open or apparent organiza- 
tion or military array. That their first apparent action in an organized 
body or in unison commenced at Saint Albans, on the 19th October, 1864, 
and continued less than an hour. That immediately after the committing 
of the dei)redations charged in the complaint they retreated in a body 
toward Canada; were closely pursued by the citizens of Saint Albans 
and vicinity, who rallied for that purpose; and that the pursuit was 
only abandoned upon the retreating party entering the province of 
Canada. The party acted under the command of one Bennett H. Young, 
a lieutenant in the army of the Confederate States, and all its members 
were claimed to have been connected with the regular military service 
of the confederates. 

The arrest, examination, detention, discharge, re-arrest, and final dis- 
charge of some of the party, substantially as alleged in the memorial' 
were also established by proofs on the part of the clainaants. Testimony- 
was taken on both sides bearing upon the question of the knowledge by 
the authorities of Canada of the intentions of the confederates to organ- 
ize a raid from Canada upon Saint Albans or other frontier towns of the 
United States, and as to the conduct of those authorities in regard to 
taking any measures to prevent or suppress such intended raid. 

Among the witnesses examined on the part of the claimants to show 
such knowledge by the Canadian authorities, and their failure to take 
proper steps to prevent or suppress the raid, were Guillaume Lamothe 
chief of police of the city of Montreal at the time of the raid, and Jacob 
Eyuders, a detective in the employ of the United States at Montreal at 
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the same time. The evidence of these and other witnesses tended to 
establish the fact that the raid upon Saint Albans was arranged and 
organized in Canada; that the fact that that raid or similar raids were 
in contemplation was known to high officers of the Canadian govern- 
ment, among others to Sir George E. Cartier and Sir Etienne Tach6, 
then members of the Canadian ministry ; to Col. William Ermatinger, a 
stipendiary magistrate, having the entire control of the police force and 
militia for the district of Montreal, embracing all the frontier towns in 
Lower Canada bordering'upon the United States ; to Lamothe himself, 
chief of police for the city of Montreal ; and to Judge Coursol, govern- 
ment superintendent of police for the city and district of Montreal. 

The claimants also put in evidence the report of Frederick William 
Torrance, esq., who was commissioned in January, 1865, by the Cana- 
dian government to investigate and report upon the proceedings con- 
nected with the arrest, examination, commitment, and discharge of 
the raiders, the seizure of the moneys found upon them, and the cir- 
cumstances connected with the giving up of such moneys ; also, whether 
there was any refusal to execute any warrant for the rearrest of the 
accused ; if so, by whom and for what reason ; and generally to obtain 
authentic information of all matters and things connected with such 
arrest, discharge, and re-arrest of the prisoners, and the seizure, deten- 
tion, and giving up of the moneys. In this report, made to the Cana- 
dian government and dated 18th May, 18G5, Mr. Torrance went fully 
over the whole ground committed to his investigation, Messrs. Coursol 
and Lamothe appearing before him and being permitted to cross-exam- 
ine witnesses. The report recited the facts found by him, including the 
transactions at Saint Albans substantially as alleged in the memorials; 
the flightoftlie raiders into Canada, closely pursued by thecitizeusof Ver- 
mont; the arrest in Canada of several of the raiders by the local authori- 
ties in the district bordering upon Vermont; tbe seizure upon the persons 
of those arrested and in deposits where secreted by them of about $87,000 
plundered from tbe banks ; the subsequent taking of jurisdiction of the 
cases of the persons arrested by Judge Coursol, and the transfer of 
those persons to Montreal ; the examination of the prisoners, or some of 
them, before Judge Coursol, the government of Canada, the United 
States, and the prisoners all being represented upon such examination, 
and the same having been continued from the 7th November to the I3th 
December, including an adjournment of several weeks during that time 
to enable the defendants to make proof of their relations to the govern- 
ment of the Confederate States, and to show that their acts were those 
of lawful belligerents and not of private robbers. That on the 13th 
December an objection was raised by the counsel for the prisoners to 
the jurisdiction of Judge Coursol, which objection had some days pre- 
viously been made tbe subject of a private interview between Judge 
Coursol and the counsel for the prisoners ; and that thereupon the pris- 
oners were immediately discharged, and the money found upon them, 
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to the amount of about $87,000, was surrendered to them by the chief 
of police, undcT the private advice of Judge Coursol, though without 
any judiciiil order to that eflFect. The report of Mr. Torrance acquitted 
both Judge Coursol and Mr, Lamothe of the imputation of being in- 
fluenced by corrupt motives. It showed that after the discharge of the 
prisoners by Judge Coursol, new complaints were made on behalf of the 
claimants or their Government before Mr. Justice Smith, on which war- 
rants issued for the re-arrest, and that the execution of these warrants 
was refused by Mr. Lamothe and one of his deputies. Under the in- 
structions of Sir George E. Cartier, and under the stimulus of a reward 
offered by the government of Canada for the re-arrest of the prisoners, 
five of them were shortly afterwards re-arrested upon the warrants is- 
sued by Justice Smith, and on examination were discharged by him, on 
the ground that their acts at Saint Albans were belligerent acts and 
not crimes subjecting them to extradition under the treaty between the 
United States and Great Britain. 

Mr. Torrance stated his conclusions upon the whole case to the follow- 
ing effect : 

That Mr, Lamothe, as chief of police, committed an improper act iu 
the surrender of the money to the prisoners without official directions 
from Judge Coursol, as whose agent he held the money, so to deliver it. 
That the oral and unofficial instruction of Judge Coursol to Mr. La- 
mothe to the effect that the prisoners, if liberated, would be entitled to 
the possession of the money, was not a sufficient justification to Lamothe 
for its delivery, but was an improper instruction on the part of Judge 
Coursol, and might have misled Lamothe. 

That Judge Coursol, if his decision that he had no jurisdiction of 
the case was a correct one, was in fault for having omitted to communi- 
cate with the Government before announcingsuch decision and discharg- 
ing the prisoners, and had laid himself open to the imputation of a 
grave dereliction of duty in a matter of national importance. And, ou 
the other hand, if his decision that he had no jurisdiction was errone- 
ous, he was liable to a criminal prosecution by indictment for malfeas- 
ance in his office by reason of the discharge of the prisoners. 

And, finally, that the government of Canada was responsible to the 
Government of the United States for the acts of Judge Coursol and 
Mr. Lamothe, and was under obligation to restore the booty brought 
into the province by the belligerents. 

Under this report the government of Canada subsequently refunded 
to the claimants, to whom the same belonged, the sum of about $58,000, 
the gold value of the $87,000 seized from the arrested raiders and sub- 
sequently returned to them. This payment did not include anything on 
account of the still larger sums plundered and carried off by the raiders, 
and which never came to the hands of the Canadian authorities. 

On the part of the defence various prominent officials of Canada were 
examined, among them Viscount Monck, governor-general of Canada 
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at the time of the raid ; Sir John A. McDonald, K. C. B., and Sir 
Georije E. Cartier, Bart., members of the Canadian ministry at the same 
time, whose evidence tended to show the absence of auy such knowledge 
or information on their part, in regard to any intended invasion of the 
United States from Canada, as to call upon them for any precautionary 
acts be3'ond those actually taken by the government, and to sustain 
the claim on the part of Her Majesty's government, that the provincial 
government of Canada were chargeable with no lack of due diligence in 
failing to prevent the perpetration of the wrongs alleged by raiders pro- 
ceeding from Canada in the manner above detailed. 

In argument it was maintained on the part of the claimants that 
the evidence showed the raid to have been plotted and organized in 
Canada, nnder the advice and direction of Messrs. C. C. Clay, jr., and 
Jacob Thompson, confederate agents commorant in Canada.. That 
the sympathies of the Canadian people and the subordinate officials 
of the government were largely favorable to the confederate cause and 
hostile to the Government of the United States. That there was 
DO neatrality law in force in Canada at the time of the raid. That 
in the absence of such neutrality law and by reason of the sympathies 
of the Canadian people and officials with the confederates, the con- 
federates were enabled to use Canada as a base of operations — ^the 
scene of their plans and arrangements for warlike acts against the 
United States, as their point of departure upon those raids, and their 
asylum on their return from them. .That supposing it conceded that 
Lord Monck and all his ministry were without fault on their parfper- 
sonally, the officers immediately charged with the maintaining of neu" 
trality upon the frontier — Coursol, Ermatinger, and Lamothe — were 
shown to have been fuUj' advised of the contenjplated invasions, and to 
have failed of their duty ih reporting their knowledge to the govern- 
ment, if they did fail so to report it, and in taking measures to prevent 
such invasions. 

That the positions of Judge Coursol, as superintendent of police for 
the city and district of Montreal, and of Colonel Ermatinger, the magis- 
trate charged with the entire control of the police force and the militia 
for the same district, were such as to make notice to them, in fact notice 
to the government, and that their failure in any respect to perform their 
official duty was the failure of the government, and charged Great Brit- 
ain with the consequences of such neglect. 

That the government of Canada was under obligation to constantly 
watch the movements of these enemies of the United States thus plot- 
ting the invasion of a friendly nation from the Canadian soil ; should 
have arrested the persons engaged in such plots, or should have expelled 
them from Canada; and, if the law was found insufficient, should have 
called on Parliament to make it sufficient. That it was the duty of the 
Canadian Parliament to have provided by law the means of preventing 
such invasions ; and that the absence of such municipal law could not 
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be pleaded in bar of the iuternational liability of the government to 
perform its duty in preserving neutrality towards the United States, a 
friendly nation. That in fact the government of Canada actually did 
nothing to prevent these violations of neutrality from their soil, though 
with abundant reason, irrespective of proof of actual notice or knowl- 
edge, to apprehend such invasions by the confederates commorant in 
Canada ; and that the actual notice of such intentions, brought home to 
Coursol, Ermatihger, and Lamothe, was a notice to the government itself, 
which was chargeable with the non-feasance or malfeasance of those 
officers. That the government of Canada was held to "due diligence^' 
to prevent military operations by the enemies of the United States from 
the soil of Canaila, as a base of operations, against the United States* 
That the measure of this diligence was to be determined by the nature 
of the danger to be apprehended from the neutral soil, the magnitude, 
of the danger and the results of negligence, the means of the United 
States to resist or prevent it, the sympathy and aid which the enemies 
of the United States might receive in Canada, and the unfriendliness 
of the people of Canada to the United States, the fact of plans for former 
raids known to the government of Canada, and the hostile speeches and 
avowed intentions of the enemies of the United States, found in large 
numbers in that province. That all these considerations combined to 
require strict diligence on the part of the Canadian government to pre- 
vent hostile incursions into the United States across the long and unpro" 
tected frontier between those States and Canada. 

The counsel for the claimants insisted that the Canadian government 
had entirely failed in the performance of these international duties, and 
that by reason of such failure Great Britain was liable to the United 
States for the injuries inflicted by the raiders. That the United States 
had done all in their power, and all which they were required by inter, 
national law to do, to protect themselves against such dangers from 
Canada; and that the Government of those States had in their diplo- 
matic correspondence preferred such claims against the government of 
Her Britannic Majesty, and had fully provided by the treaty for the sub- 
mission of them to the decision of the commission. 

The counsel for the claimants cited the opinion of Count Sclopis upon 
the question of due diligence in the tribunal at Geneva; also, on the 
same subject, 1 Phill., 21, 230 to 232; 3 id., 201 to 237; Halleck, 
318, 524, They also cited various passages from the diplomatic corre- 
spondence between the governments of the United States and Great 
Britain during the war, and from the papers before the Geneva tribunal, 
as well as from the protocols to the treaty of 8th of May, 1871, to show 
that the Government of the United States had always claimed the 
British government responsible for the injuries to their citizens by the 
St. Albans raid, and that these injuries occupied a prominent place 
among the claims of citizens of the United States against Great Britain 
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for acts committed daring the war, for the purpose of passing upon 
which this commission was instituted. 

On the part of the defence it was maintained by Her Majesty's coun- 
sel that the proofs in the case showed no state of facts importing any 
lack of care or diligence on the part of the authorities of Canada in the 
maintenance of their international obligations. That the persons who 
committed theacts compUiined of at Saint Albans did not enter the States 
from Canada in a body, nor with any military array or equipment ; that 
they passed over the lines from Canada individually or in small par- 
ties, with the appearance and in the manner of ordinary travellers ; 
that the authorities of Canada had no reason to suppose them engaged 
in a hostile expedition against the United States, and that no grounds 
existed for their arrest or detention by those authorities ; that there 
was nothing in their appearance or movements to excite suspicion ; that 
the Government of the United States had, in 1862, voluntarily annulled 
its own passport regulations which had previous to that time required 
all persons coming from Canada into the United States to be 
provided with passports countersigned by the United States con- 
sul-general at Montreal 5 and that from that time until after the 
Saint Albans raid there was no regulation interfering with the free 
and ordinary passage of travellers across the line. That the degree of 
diligence contended for by the counsel for the claimants would have 
required of the Canadian authorities a careful examination of every per- 
son travelling from Canada to the States as to his character and objects, 
and would, in eftect, have abolished the free intercourse between the 
provinces and the States whi(;h had existed under the full assent and 
approval of both governments. That from the diplomatic correspond- 
ence between the two governments it appeared that the United States 
had never i>referred a claim of pecuniary liability against Great Britain 
on account of this raid 5 but, On the co^itrary, the American Secretary 
of State, Mr. Seward, had on diflerent occasions expressed his satisfac- 
tion with the action of the Canadian authorities, and had particularly 
expressed through the British legation his thanks to Lord Monck, the 
governor-general, for the assistance rendered by the Canadian authori- 
ties toward the detection and arrest of the offenders. That in the pro- 
tocols to the treaty, in the four preliminary notes between Mr. Secretary 
Fish and Sir Edward Thornton, on the subject of the formation of the 
Joint High Commission which framed the treaty, and by the confiden- 
tial memorandum or brief sent by Secretary Fish to General Schenck 
of that commission for the information and guidance of himself and 
colleagues, there was no allusion to the Saint Albans raid, much less to 
any claims on the part of the United States growing out of the acts com- 
mitted or omitted by the British government in relation thereto. That 
the only explanation that could be given of this omission was that the 
Government of the United States did not consider itself entitled 
to make any international demands in the premises. That in fact the 
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proofs failed to sbow that the raid was organized in Canada ; that the 
raiders procured arms or am munition there, or did any other act within 
Her Majesty's dominions in violation of her just neutrality, which was 
known to, or with due diligence might have been known to, the Canadian 
authorities. Tbat, on the contrary, the evidence strongly tended to 
show that the raid was in fact organized within the United States, and 
that no act compromising British neutrality was committed by the 
raiders. That no liability was shown by the evidence, and none was 
claimed by the claimants' counsel to exist against Great Britain by 
reason of the omission alleged in the memorials of the Canadian authori- 
ties to surrender the raiders under the extradition treaty. That the 
acts of the raiders were belligerent acts, and as such afforded no ground 
for extradition. 

Her Majesty's counsel cited the opinion of Count Sclopis in the tribu- 
nal at Geneva ; also, 1 Phillimore, 230 to 232. 

The commission unanimously disallowed all the claims. 

Mr. Commissioner Frazer read an opinion, in which I am advised that 
the majority of the commission concurred, as follows: 

I may not be prepared to say tbat Great Britain used tbat diligence to prevent 
bofitile expeditions from Canada against tbe United States wbich sbould be exercised 
by a neutral and friendly neigbbor ; but in tbe view wbicb I take of tbese claims 
tbis question is not important, and need not, tberefore, be decided. >^ 

Tbe raid upon Saint Albans was by a small bodj^ of men, wbo entered tbat place .. 
from Canada witbout anytbiug to indicate a hostile purpose. They came not in an "^ 
organized form, so as to attract attention, but apparently as peaceable individuals /v 
travelling by railroad aud not in company, and stopped at tbe village hotels. That . 
there was a preconcerted hostile purpose is unquestionable, but tbis was so quietly \ 
formed, as it could easily be, tbat even at this day the evidence does not disclose the 
place, the time, nor tbe manner. The Government of tbe United States was at tbe 
time diligent, by means of its detectives, to know what mischievous expedition might 
be organized by rebels in Canada, but it failed to discover this one until after it had 
done its work. Such was tbe secrecy with which this particular affair was plauned, 
that I cannot say it escaped the knowledge of Her Majesty's officers in Canada because 
of any want of diligence on their part which may possibly have existed. I think 
rather it was because no care which one natiou may reasonably require of another in 
such cases would have been sufficient to discover it. At least the evidence does not 
satisfy me otherwise. 

'The Lake Erie raid. 

Walter Oliver Ashley vs. Great Britain, No. 19. 

This ca,s3 was, in general character, and in most of the circumstances 
accompanying it, analogous to the cases growing out of the Saint 
Albans raid above reported. The evidence on each side in the Saint 
Albans raid cases was invoked into this case ; and the case was argued, 
submitted, and decided in connection with those cases. 

The memorial alleged that some months prior to September, 1864, 
confederate refugees, domiciled or commorant in the provinces of Can- 
ada, there planned and organized a warlike enterprise of forcibly appro- 
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priating steamers of the United States on Lake Erie, and using them for 
the capture of the United States war-steamer Michigan, then sta- 
tioned on Lake Erie. That by such capture, the phin contemplated the 
release of some 3,000 confederate prisoners confined on Johnson's Island, 
in Lake Erie, near 'the American shore 5 and also to obtain control of 
the lakes and power to destroy and pillage the cities of the United 
States bordering thereon. That the existence of the plan for such ex- 
pedition was known to the Canadian authorities for many months before 
September, 1864, and that such knowledge was communicated by the 
governor-general of Canada, in November, 1803, to Her Majesty's min- 
ister at Washington, who communicated it to the War Department of 
tbe United States, but that no steps were taken by Her Majesty's gov- 
ernment for said provinces to prevent the execution of the plan. 

Tbat on the 19th of Septem ber, 1864, about thirty confederate sol- 
diers came on board the steamer Philo Parsons, a private freight and 
passenger vessel of the United States, at certain Canadian ports, with 
concealed weapons shij)ped as freight, the vessel being then on her reg- 
ular trip from Canadian ports to Sandusky, Ohio, That immediately 
after the vessel had crossed the boundary line between the Canadian 
provinces and the States, this party rose with arms upon the crew, took 
forcible and armed possession of the vessel, making prisoners the offi- 
cers and crew^, threw overboard and destroyed a large quantity of the 
cargo, seized the money of the claimant, an officer and part owner of 
tne vessel, shaped the course of the vessel for the war-steamer Michi 
gan, and on their way overhauled, seized, and sunk in American waters 
another private steamer of the United States, the Island Queen, .but, 
failing to receive expected signals, abandoned their project of capturing 
the Michigan, raised the confederate flag^ upon the Philo Parsons, changed 
her course, and proceeded toward Sandwich, in Canada. That on ar- 
riving at Sandwich on the 20th of September, they plundered the Philo 
Parsons while lying in British waters, landed their booty in the province 
of Canada, sunk or partially sunk the steamer, and retreated in a body 
within the province of Canada with the plundered property taken from 
the vessel. 

The memorial contained allegations similar to those contained in the 
memorials in the Saint Albans cases as to the asylum afforded by Canada 
to the retreating raiders 5 as to the negligence of the Canadian authori- 
ties in failing to prevent the expedition, and also in failing to take 
proper steps in apprehending the raiders and surrendering them under 
the extradition treaty, and in restoring the property captured and car- 
ried off by them. 

The claimant claimed himself the assignee of all the other owners 
and claimed damages in the premises, $16,003. 

The evidence in the case sustained the allegations in the memorial as 
to the circumstances of the capture and destruction of the vessels 
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named, and the seizure of the property alleged, and as to the assign- 
ment of the claims of other owners to the chiimant. 

Upon the question of due diligence by the Canadian authorities, the 
claim was rested on both sides substantially on the evidence taken in 
the Saint Albans cases, and the arguments of the respective counsel upon 
this question were substantially those nrged in the Saint Albans cases, 
with the additional point, urged on behalf of the defence, that the Cana- 
dian government had promptly given notice to the Government of the 
United States of the information received by them as to the contem- 
plated raid, thereby putting the United States Government fully upon 
.its guard. 

The claim was unanimously disallowed. 

The Calcutta saltpetre cases. 

Frederick T. Bush and others vs. Great Britain, No. 11. 
Thomas B. Wales and others vs. same, No. 12. 
Kichard P. Buck and others vs. same. No, 16. 
Curtis & Peabody vs. same, No. 18. 

These claims were all of substantially the same character, arising on 
the same state of facts, and were heard on the same proofs and argu- 
ments. 

The claimants in No. 11 were the owners of the American ship Dar- 
ing; those in No. 12, of the American ship Templar; those in No. 16, 
of the American bark Patmos, and those in No. 18, of a portion of the 
cargo of the Daring, consisting of linseed, saltpetre, jute, and gunny- 
bags. 

The three vessels above named were, on the 27th December, 1861, iu 
the port of Calcutta, in British In<lia. The Daring had at that date taken 
on board a quantity of saltpetre, as part of her cargo, obtained a clear- 
ance therefor, and had paid the export duty thereon. After that date 
she completed the taking in of the remainder of her cargo, consisting 
of linseed, jute, &c., but including no saltpetre, and was completely 
laden on the 3d January, 1802, 

The Templar had her cargo all on board, including a quantity of 
saltpetre, on the 27th December. 

The Patmos also was fully laden, including 2,000 bags of saltpetre, on 
the 27th December. 

On the 30th November, 1861, the following proclamation was issued 
by Her Britannic Majesty : 

by the queen — a proclamation. 

Victoria R. 

Whereas in and by a certain statute made and passed in the Parliament held in the 
sixteenth and seventeenth years of our reign, and intituled " The Customs Consolidatiou 
Act; 1853/' it is, amongst other things, declared and enacted as foUows ; that is to stvy : 
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"The foUowiDg goods may, by proclamation or order in council, be prohibited either 
to be exported or carried coastwise : Arms, ammunition, and gunpowder, military and 
naval stores, and any articles which Her Majesty shall judge capable of being converte<l 
into or made useful in increasing the quantity of military or naval stores, provisions, 
or any sort of victual which may be used as food by man ; and if any goods so pro- 
hibited shall be exported from the United Kingdom or carried coastwise, or be water- 
borne to be so exported or carried, they shall be forfeited.'' 

And whereas we have thought fit, by and with the advice of our privy council, to 
prohibit either to be exported or carried coastwise the articles hereinafter mentioned, 
(being articles which we judge capable of being converted into or made useful in 
increasing the quantity of military or naval stores,) we, therefore, by and with the 
advice of our privy council, and by this our royal proclamation, do order and direct 
that, from and after the date hereof, all gunpowder, saltpetre, nitrate of soda, and 
brimstone, shall be, and the same are hereby, prohibited either to be exported from the 
United Kingdom or carried coastwise. 

Qiveu at our court, at Windsor, this thirtieth day of November, in the year of our 
Lord one thousand eight hundred and sixty-one, and in the twenty-fifth year of our 
reign. 

God save the Queen. 

On the 27tb December, 1861, the following ordinance was promnl- 
gated by the governor-general of India : 

LEGISLATIVE. 

The following ordinance, passed by the governor-general of India on this da4e, ie^ 
hereby promulgated for general information : 

ORDINANCE. 

AN ORDIN'ANCE to prohibit the foportation of saltpetre, except in British veaaelB-bound to the- 
ports of London or Liverpool, passed by the governor-general of India, under the provisions of 84. 
and 25 Vic, cap. 67, on the 87th December, 186L 

Whereas information has reached the governor-general by public telegraph that the 
exportation of saltpetre from the United Kingdom has been interdicted by royal proc- 
lamation, and it is, therefore, expedient that the exportation of saltpetre from India, 
except in British vessels bound to the port of London or to the port of Liverpool, 
should be prohibited: It is ordered as follows : 

I. Until the governor-general, in council, shall otherwise order,. it shall not be law- 
ful for any person to export saltpetre from any port of Her Migpsty^s territories in 
India, except in a British vessel bound either to the port of London or to the port of 
Liverpool. 

II. If any person shall attempt to export saltpetre, contrary to the provisions of this 
ordinance, the same shall be seized and confiscated. 

III. No collector or other officer of the customs shall after this date grant a pass or 
permit for the exportation, or shipment for exportation, of saltpetre from any pert of 
the said territories, except in a British vessel bound for the port of London or for the 
port of Liverpool. 

lY. Nothing in this ordinance shall extend to any saltpetre shipped prior to thia 
date, or to any saltpetre for the exportation or shipment whereof a permit or pass has 
been granted on or before this date. 

W. GREY, 
Secretary to Governor of India, 
3h 
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On the 3d January, 1862, the following notification was issued and 
additional ordinance was promulgated by the governor-general of India: 

NOTIFICATION. 

Fort William, January 3, 1862. 
Whereas it is declared by the ordinance passed by the goveruor-general of India, on 
the 27th December, 1861, that nntil the governor-general, in council, shall otherwise order, 
it shall not be lawful for any person to export saltpetre from any part of Her Majesty's 
territories in India, except in British vessels bound either to the port of London or to 
the port of Liverpool; and whereas it appears from instruction since received from 
Her Majesty's government that the prohibitiou to export saltpetre from India, so far 
as regards British vessels is to apply only to such vessels when bound to ports not 
within the United Kingdom, the governor-general, in council, is pleased to order, ac- 
oordingly, that it shall be lawful to export saltpetre on British vessels bound to any 
port of the United Kingdom, anything in the said ordinance notwithstanding. 
By order of the goveruor-general, in conuril. 

W. GREY, 
Secretary to the Government of India. 

lkolislative. 

January 3, 1862. 
The following ordinance, passed by the governor-general of India, on this date, is 
promulgated for general information : 

AN ORDINANCE to prohibit the exportation of saltpetre, except in British veasels bonnd to the United 
Kingdom, passed by the govemor*general of India, under the provisions of 34 and 33 Vic, o. 67, ou 
the third of January, 1863. 

Whereas in a dispatch from the secretary of state for India, dated the third Decem- 
ber, 1861, the instructions of Her Migesty's government have been received by the 
governor-general, in council, to take immediate meascrres for preventing the exporta- 
tion of saltpet re from India, except in British vessels bound for the ports in the 
United Kingdom, and to cause any saltpetre which, previously to the receipt, and con- 
trary to the conditions of the said instructions, may have been placed ou board vessels 
still in port, to be re-landed ; and whereas, in consequence of the said instructions, the 
governor-general, in council, has this day ordered that it shall be lawful to export salt- 
petre on British vessels bound to any port of the United Kingdom, anything iu the ordi- 
nance of the governor-general the 27th December, 188 1, notwithstanding ; and whereas 
|t is expedient to make further provision for giving effect to the instructions now re- 
ceived from Her Majesty's government : It is, therefore, ordered as follows : 

I. Until the governor-general, in council, shall otherwise order, it shall not be lawful 
to export saltpetre from any part of Her Majesty's territories, except in a British ves- 
sel bound to a port of the United Kingdom. 

II. All saltpetre which previously to the promulgation of this ordinance may have 
been placed for expoitation on any vessel still being within a port of Her Miyesty's ter- 
ritories in India, and not being a British vessel bound for a port of the United Kingdom, 
shall be re-landed. 

III. No collector of customs or other officer shall grant a port-clearance to any ves- 
sel having on board saltpetre, other than a British vessel bound for the United Kingdom. 

lY. If any person shall attempt to export saltpetre contrary to the provisions of this 
ordinance, the same shall be seized and confiscated. 

y. Any custom-house officer may without warrant seize saltpetre liable to confisca- 
tion under this ordinance. 

W. GREY, 
Secretary to (he Government of India. 
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The vessels in question having their cargoes on board, and their mas- 
ters believing that the prohibition would be but temporary, it was not 
deemed expedient to unload the saltpetre which lay, in each case, at the 
bottom of the hoi , thus requiring the unlading of the entire cargo ; 
and the vessels accordingly remained in port at Calcutta until 28th Feb- 
ruary, 1862, on which <iay the several ordinances prohibiting the export 
ation of saltpetre were revoked. They were respectively ready to sail 
with their cargoes, but for the prohibition, on the 3d, 8th, and 20th days 
of January, respectively ; and the claim in each case wtis for demurrage 
from the time the vessels were respectively ready to sail until permitted 
to sail by the revocation of the ordinances, it being averred in each case 
that the demurrage thus claimed was less than the expense of unlading 
the cargo would have been. 

The masters of the respective vessels duly protested before the United 
States consul-general at Calcutta against the prohibition of exportation 
of saltpetre, and against the detention of their vessels by occasion 
thereof, claiming their damages for the demurrage. The claims were, 
during the year 1862, made the subject of diplomatic correspondence 
between the two governments, the United States claiming compensation 
on behalf of the parties aggrieved, and the British government vindi- 
cating the legality of the ordinances and of the prevention of the sailing 
of the vessels with the saltpetre on board during the continuance of such 
ordinances. 

The provisions of the statute of 16th and 17th Victoria, under which 
the royal proclamation was issued, and upon which the ordinances of the 
governor-general were founded, are recited in the royal proclamation 
above given. The convention between the United States and Great 
Britain of July 3, 1815, continued by the conventions of 20th October, 
1818, and of 6th August, 1827, and in force at the time of the acts in 
question, are as follows : 

Article III. His Britanuic Majesty agrees that the vessels of the United States 
of Ameriea shaU be admitted and hospitably received at the principal settlements of 
the British dominions in the East Indies, videlicet : Calontta, Madras, Bombay, and 
Prince of Wales' Island ; and that the citizens of the said United States may freely 
carry on trade between the said principal settlements and the said United States, in 
all articles of which the importation and exportation, respectively, to and from the 
said territories, shall not be entirely prohibited; provided only, that it shall not be 
lawful for them, in any time of war between the British government and any state or . 
power whatever, to export from the said territories, without the special permission of 
the British government, any military stores or naval stores, or rice. The citizens of the 
United States shall pay for their vessels, when admitted, no higher or other duty or 
charge than shall be payable on the vessels of the most favored European nations, and 
they shall pay no higher or other duties or charges on the importation or exportation 
of the cargoes of the said vessels than shall be payable on the same articles when im- 
ported or exported in the vessels of the most favored European nations. 

Bat it is expressly agreed that the vessels of the Uu!ted States shall not carry any 
articles from the said principal settlements to any port or place, except to some port 
or place in the United States of America, where the same shaU be unladen. 
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It is also understood that the permission granted by this article is not to extend to 
iillow the vessels of the United States to carry on any part of the coasting trade of the 
said British territories; bnt the vessels of the United States havings in tho first in- 
Htance, proceeded to one of the said principal seHlements of the British dominions in 
the East Indies, and then going with their original cargoes, or part thereof, from one 
of the said principal settlements to another, shall not be considered as carrying on the 
coasting trade. The vessels of the United States may also touch for refreshment, bnt 
not for commerce, in the course of their voyage to or from the British territories in 
India, or to or from the dominions of the Emperor of China, at the Capo of Good Hope, 
the island of Sc. Helena, or snch other places as may be in the possession of Great 
Britain in the African or Indian seas; it being well understood that in all that regards 
this article the citizens of the United States shall be subject, in all respects, to the laws 
and regulations of the British government from time to time established. 

The proclamation and ordinances in question were promulgated by 
occasion, and in view of the arrest on the high seas of the British mail- 
steamer Trent, and the taking from that vessel of Messrs. Mason and 
Slidell, agents and emissariesof the confederate government, by a vessel 
of war of the United States, and in the apprehension of probable hostili- 
ties between the United States and Great Britian on account of such 
arrest and seizure. 

On the part of the claimants it was contended that, irrespective of 
treaty stipulations between the UnitecJ States and Great Britain, the 
proclamation and ordinances were in efiTect an embargo on saltpetre- 
laden vessels bound for non-British ports, at least during the time it 
would take to unlade the saltpetre ; that it was a civil, as distinguished 
from a hostile, embargo, not directed against vessels of the United States 
exclusively, but as a husbanding of resources merely, though in anticipa- 
tion of probable hostilities, and thereby having some features of a hostile 
embargo; that even in the case of a hostile embargo, if war does not 
ensue, innocent sufiTerers have a just claim for indemnity, recognized by 
international law and practice; that a fortiori there is always a just 
claim for indemnity by sufferers in the case of a civil embargo; that the 
fact that the embargo was justified by the municipal law of Great Britain 
did not relieve that government from liability under international law ; 
that the action of the American commander in the arrest of the Treiit, and 
the seizure and removal of the two passengers named, were not justified 
by his instructions, and were subsequently disavowed by his government, 
and therefore no international wrong was ever committed by the United 
States; and that, therefore, snch action afforded no justification of 
measures by the British government in anticipation of war, even if the 
measures in question wc uld have been justified by the emergency, if the 
acts of the officer had been avowed by his government ; that if the royal 
proclamation and the ordinances were not to be considered as constituting 
an embargo, but only a matter of domestic and police regulation, they cer- 
tainly constituted a violation of the rights of friendly foreigners, and 
involved liability for compensation ; and that, in the case of the Daring, 
the ordinance of the 27th December having clearly given her the right 
to sail with the cargo already loaded, this permission, with the subse- 
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queut acts done and expense incurred by her owners on the faith thereof, 
in coutinaing to lade their cargo on top of the saltpetre, in reliance on 
the ordinance, constitnted a contract, and entitled the vessel to the 
observance of that contract by the Indian anthorities. 

Under the treaty between Great Britain and the United States, the 
claimants respectively contended that the right of the vessels in ques- 
tion to sail with the saltpetre on board was guarantied by the terms of 
the treaty. That " exportation ^ of saltpetre " from the said territories " 
was not " entirely prohibited " by^he terms of the ordinances, for such 
exportation was allowed to England. That transportation from India to 
England was an ^' exportation from the said territories," and was so 
recognized by the terms of the proclamation itself, which recited, " it 
shall not be lawful for any person to export saltpetre from any part of 
Her Majesty's territories in India, except in a British vessel bound either 
to the port of London or to the port of Liverpool.'' That the acts in 
question were plainly not "in time of war between the British govern- 
ment and any state or power whatever." That the language of the 
treaty providing " that in all that regards this article, the citi 
zens of the United States shall be subject in all respects to the laws 
and regulations of the British government from time to time estab- 
lished," could not be construed so as to authorize the local authorities 
to deny rights expressly stipulated for in the treaty, and formed no 
bar to the right of the claimants to sail with the saltpetre on board 
their vessels, the same having been lawfully taken on board. 

The claimants' counsel cited the Boedes Lust, 5 Rob., 246; Beawes 
Mer. Law, 276; U. S. Stat, at L., 381, reimbursing sufferers from the 
Bordeaux embargo ; Dana's Wheaton, p. 4, § 15 ; p. 373, §293 ; 3d Phill., 
42 ; Honeyman arguendo^ in Aubert vs. Gray, 3 B. and S., Q, B., 179 ; 
letter of Lord Clarendon to Mr. Dallas, of May 15, 1856, Br. and Am. 
Dip. Cor.; Gardn. Inst, of Int. Law, 546. 

Her Majesty's counsel maintained that both under international law, 
irrespective of treaty stipulation, and under the treaty stipulations 
between the United States and Great Britain, the proclamation and 
ordinances in question were lawful and valid, and involved no liability 
for compensation to parties injured by their provisions. That they were 
general regulations, not directed against the ships or cargoes of these 
claimants in particular, nor subjecting the ships or commerce of the 
United States to any discrimination or disadvantage not common to 
all other foreign nations. That even British ships were subjected to 
the same disadvantage ; and the right of exporting saltpetre to the 
mother country reserved to them was a right which never had belonged 
to the United States. That commercial adventures of this character 
were, in the nature of things, subject to any modification of law which 
might affect the anticipated profits, and perhaps defeat them altogether. 
That the ordinances did not constitute an embargo in any just sense, 
whether hostile or civil. That they were municipal regulations of trade. 
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not forbidden by any principle known to the law of nations. And that, 
aside from the treaty between the United States and Great Britain, 
they were clearly aathorized by international law. That a just inter- 
pretation of the third article of the convention of 1815 must hold it 
not to prohibit the British government from regulating the exportation 
of products of the Indies, from time to time, as might be deemed expe- 
dient, or in its discretion from temporarily prohibiting the exportation 
of some or all of such products to any foreign nation whatever. And 
that of the occasion of such prohibition and its extent, every nation 
must of necessity be for itself the sole judge. 

That the treaty permitting the trade between the Indian ports and 
the United States in articles the exportation of which <^ shall not be 
entirely prohibited," gave no right to those citizens to export saltpetre 
at the time in question, the exportation of that article being by the 
terms of the ordinances entirely prohibited. That the word " exporta- 
tion ^ referred to foreign commerce, and not to the transportation from 
the Indies to the home ports of Great Britain. That the reservation of 
the right of transportation to such home ports was in no respect preju- 
dicial to the commerce of the United States, they having no right to 
participate in the trade between Indian ports and the ports of Great 
Britain. That the treaty itself providing for this trade also provided 
that the citizens of the United States should be subject in all respects 
to the laws and regulations of the British government, and thus ex- 
pressly subjected them to the operation of ordinances like those in ques- 
tion authorized by the statute upon which they were based. That the 
ordinances of 27th December and 3d January were just, caused by an 
act of an armed vessel of the United States in violation of international 
law, and affording a reasonable apprehension of hostilities to ensue be- 
tween Great Britain and the United States. That in such case all 
means of protection and self-defense, not in themselves at variance with 
the ordinary principles of justice, and impartially used, were permissible 
to every government, and that this prerogative having been exercised 
bona fide for the safety of the realm on a particular emergency by a 
prohibition equally affecting native subjects and foreign merchants, the 
latter have no ground upon principles of international right or justice 
to require compensation for such an unavoidable diminution of their 
commercial pro&ts. 

The commission disallowed all the claims, Mr. Commissioner Frazer 
dissenting and reading a dissenting opinion, a copy of which will be 
found in the appendix, E. 

Tripp^s case, 

Josiah Winslow Tripp vs. Great Britain, No. 15. 

The claimant in this case alleged, in substance, by his memorial that 
prior to August, 1862, he was lawfully possessed of a certain limestone 
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qaarry and lime-kiln, together with some 1,500 barrels of lime, tools, 
farnitare, &c., on San Juan Island, in the Territory of Washington, be- 
longing to the United States. 

That in his absence from the island in Augast, 1862, his wife was 
ejected from the premises by one Eoberts, a British subject, who took 
possession of the real estate and appropriated the personal property. 
That claimant commenced a suit against Eoberts in a justice's court ot 
the Territory of Washington to recover the possession of the premises, 
and obtained judgment for restitution of the property, which was fol- 
lowed by a warrant of restitution for its enforcement. 

That Roberts thereupon appealed to Captain Bazalgett, commander 
of the British forces on the island. That Bazalgett thereupon applied 
to Major Bissell, commanding the American forces on the island, and 
that Major Bissell thereupon arrested the claimant and the justice of the 
peace who had rendered the judgment against Roberts, put them in the 
gnard-house, and shortly' after expelled the claimant from the island. 

That in April, 1864, the claimant returned to the island, and finding 
his claim vacant, took possession of the same, providing anew stock of 
tools and supplies, and commenced to work the quarry ; but after ten 
days spent in it, was again forcibly removed by command of Captain 
Bazalgett, put in the guardhouse, detained two weeks, and then ban. 
ished from the island and forbidden ever to return. 

The memorial alleged the value of the quarry at $50,000, and claimed 
damages by occasion of the premises $100,000. 

Evidence was taken on the part of the claimant tending to sustain 
his allegations as to his possession of the property and removal there- 
from. 

At the time of the acts alleged the title of the island of San Juan 
was in dispute between the United States and Great Britain, and the 
island was occupied by a joint military force of the two governments 
under an arrangement made between them for such joint occupancy, by 
which the citizens and subjects of each government were made amena- 
ble to the authorities of their owii government only. 

Pending the case before this commission, His Majesty the Emperor 
of Germany, to whom the decision of the question was referred by the 
treaty of 8th May, 1871, decided the island to be the property of the 
United States. 

The proofs filed on the part of the defence showed that the arrest of 
Tripp and his expulsion from the island were by order of the com- 
mander of the United States forces upon the island, and not through 
any assumption of authority on the part of the commander of the 
British forces. 

The claimant filed an argument admitting that the arrest and order 
of banishment on each occasion came from the American commander, 
but claiming that it was on the complaint of the British commander, 
who represented his own government and made unfounded charges 
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agaiust the claimant, which were the cause of his arrest and banish- 
ment, and that by reason thereof the British government was liable to 
his reclamation for damages. 

The commission, without hearing any argament for the defense, 
unanimously disallowed the claim. 

HuhhelVs case. 

William Wheeler Hubbell t?«. Great Britain, No. 17. 

The memorial of the claimant alleged, in effect, that prior to the 1st 
of July, 1844, the claimant was the inventor of a certain improvement 
in breech-loading firearms, for which letters patent were issued to him 
by the United States, dated 1st July, 1844. 

That in the year 1844 the British government, through Her Majesty's 
consul at Philadelphia, ordered of the claimant two specimen guns made 
under the claimant's invention and patent, which were thereupon pro- 
cured to be made by the claimant, and furnished through the consul to 
Her Majesty's government in 1845, and paid for by that government. 

The memorial further alleged that " it was understood and agreed 
that the invention of said mechanical principle " of the claimant ^^ should 
be paid for by Her Majesty's government whenever it should be deter- 
mined upon for adoption in Her Majesty's service." That after the re- 
ceipt of the specimen guns, in 1845, it was determined by Her Majesty's 
government, in the same year, that it was not expedient to adopt them 
for use, but that subsequently, on the 14th March, 1865, Her Majesty's 
government made " a full determination of adoption in Her Majesty's 
service of breech-loading firearms" known as the Snyder Enfield rifle, 
containing and embodying the mechanical principle covered by the 
claimant's invention and patent; and that after such official "determi- 
nation of adoption," in March, 1865, Her Majesty's government issued 
to Her Majesty's army and navy 500,000 muskets of thp pattern named 
and covered by the invention and patent of the claimant. 

The claimant claimed a royalty of $1 each upon these muskets, 
amounting to $500,000, besides interest. 

A demurrer was interposed by Her Majesty's counsel to the memorial, 
on the ground that the commission had no jurisdiction of the claim 
stated in the memorial, and that the memorial alleged no sufficient 
ground of claim against Great Britain, in that— 

1. The claim was based upon a contract, express or implied, which 
was not a claim within the terms or intent of the treaty, not being a 
claim " arising out of acts committed against the persons or property of 
citizens of the United States." 

2. That if such claim on contract were within the jurisdiction given 
by the treaty, the claimant could have no standing before the commis- 
sion as an international tribunal until he had exhausted the remedies in 
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all the municipal courts of Great Britain, and antil justice had been 
denied him by such tribunals in re minimeduhia, 

3. That the facts alleged in the memorial established no such contract 
as claimed by the claimant for the payment of a royalty upon guns 
subsequently used and covered by his invention. 

4. That no act of Her Majesty's government was alleged as hap- 
pening within treaty time, except the " full determination of adoption " 
alleged to have been made in March, 1865, and that this was not an act 
committed against the property of the claimant. 

5. That the claimant did not appear to have had any property in his 
alleged invention in England, and that his propertyinthe inventiouin the 
United States had expired prior to March, 1865, and was open to the 
whole world. 

On hearing on the demurrer, the claim was unanimbusly disallowed by 
the commission. 

v.— CLAIMS OF SUBJECTS OF HER BRITANNIC MAJESTY AGAINST THE 

UNITED STATES. 

1. — Claims for property alleged to have been taken and appropriated to the 
use of the United States. 

The claims embraced under this head were very numerous, and arose 
under various circumstances. Most of them may be grouped under 
the following heads : 

a. Those for property in the nature of military supplies, taken by 
authorized officers for military use, and vouchers given for the same. 

These claims arose sometimes within the loyal States, sometimes 
within the Federal lines, in territory reclaimed from the enemy within 
the iusurrectionary States, and sometimes within the enemy's lines. 
Among them, may be named the case of Thomas Ward, No. 1, which 
was for cotton taken from the claimant at Wilmington, N. C, shortly 
after the capture of that city by the Federal forces, and appropriated 
for the use of the United States hospital. 

Ou the part of the United States it was contended that the claimant, 
being a resident of North Carolina, was, by domicile, an enemy of the 
United States. He was found in a town captured by them, and his 
property was liable to levies and contributions for their benefit. 

The voucher given was in the following words : 

Office Provost-Marshal General, 

Wilmington^ N, C, March 3, 1865. 

Received of Thomas Ward, two bales of cotton. 

P. C. HAYES, 
Lieut Col. and Provost-Marshal General^ V. S. A,, 

and was accompanied by a certificate of an assistant surgeon that the 
cotton was used for beds in the hospital. 
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The award of the commissioD, in which all the members joined, was 
as follows : 

Without expressiDg any opioion on the effect to be given to the evidence of Thomas 
Ward and Sarah Ward, the commiRsioners are of the opinion that the receipts and 
voncherH given by acknowledged officers of the Army at the Hmej show that the cotton 
was taken from the claimant for the nse of the United States. This we think suffi- 
cient, in the absence of all countervailing proof, to show the taking by the United 
States. Nothing appears to indicate that it was taken as enemy's property, and the 
question of the right so to take is, therefore, not involved. It was taken nine days after 
1 he capture of Wilmington, N. C, by the United States, and the possession of the 
place ever after continued in the United States. We are not, upon the facts before us, 
prepared to hold that, at the time of the taking of the cotton, the place was enemy's 
territory. We agree, therefore, that the claimant is entitled to compensation for the 
property, the amount being the average value of cotton usually produced in that 
neighborhood, with interest at six per cent, per annum until January 31, 1873. 

We therefore award that the sum of $620.44 be paid by the Government of the 
United States to the government of Her Britannic Majesty in respect of the claim of 
Thomas Ward. 

In tlie case of John Wilkinson, No. 28, the claim was for beef taken 
from the claiinaat on Matagorda Island, Texas, by a conunissary of the 
United States in 1863, and for which vouchers in the nsaal form were 
given. The claimant was domic. led and his property situated within 
the insurrectionary State of Texas, and apparently not within the actual 
military lines of the United States at the time of the taking. The 
vouchers were all signed by an authorized oflBcer, and recited, " I 
have taken for military purposes from John Wilkinson,'^ the property 
described, and that the same was necessary for the public service, and 
would be accounted for in the officer's monthly returns. 

On the part of the United States it was claimed that the taking was 
a capture under the right of war, and that no liability for payment arose 
against the United States. 

An award was made in favor of the claimant, in which all the com- 
missioners joined. 

The same principle was ai)plied in all other cases of like character. 

&.. Claims for property taken under the command of authorized offi- 
cers of the United States for military use, whether in the loyal States 
or Avithin those portions of the insurrectionary States permanently oc- 
cupied by the Federal forces, or within those portions of the insurrec. 
tionary States not so reclaimed by the United States, and for which 
property no voucher was given. 

The claim of Jonathan Braithwaite, No. 31, was for a horse taken for 
cavalry use in Kentucky, a loyal State, in 18G4. 

On the part of the United States it was contended that the claimant? 
being domiciled in Kentucky, had precisely the same remedy for prop, 
erty taken for public use, as citizens of the United States residing within 
the loyal States ; that the laws of the United States afforded him the 
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proper means of securing compeDsation before the proper bureau of tbe 
War Department, and that the case was not one for international re- 
clamation. 

The commission gave an award in favor of the claimant, in which all 
the commissioners joined. 

In the case of Samuel Brook, No. 99, tbe claim was-for certain tar- 
paulins taken by an authorized officer for the use of the United States, 
at Memphis, Tenn., in June, 1862, shortly after the capture of that city 
by the Federal forces. 

An award was made in favor of the claimant. Mr. Commissioner Fra- 
zer dissenting upon the question of the sufficiency of proofs, but the 
commissioners all agreeing as to the principle involved. 

It may be stated generally that the commission were unanimous in the 
allowance of claims for property coming under this head when taken 
within the loyal States or within those portions of the insurrectionary 
States permanently occupied by the Federal forces, except when some- 
thing in the nature of the property or in the conduct of the claimant 
took him out of the condition of neutrality. Thus, for instance, in the 
case of ilobert Davidson, No. 66, the claim was for gun-carriages and 
other artillery, apparatus, manufactured by the claimant for the use of 
the confederate government, and remaining in his possession at the sur- 
render of New Orleans, together with material for use in the same man- 
ufacture, whicb was taken and appropriated by the Federal forces, under 
the orders of General Banks, some months after the capture of New 
Orleans. The claim was unanimously disallowed. 

Where, however, the taking of the property by the Federal forces 
and the domicile of the claimant were within the enemy's lines, or in 
those portions of the enemy's country not reclaimed from the enemy, 
the majority of the commission, on satisfactory evidence that the prop- 
erty was taken by authority, or actually appropriated to military use, 
made awards in favor of the claimants, Mr. Commissioner Frazer dis- 
senting, on the ground that one domiciled in the country of the enemy 
was himself an enemy in law, whether an actu<al enem^^ or not ; and by 
well-settled principles of public law his sovereign had no right in such 
cases to intervene in hi^ behalf against the ordinary treatment of him 
as an enemy. In the principle thus held by Mr. Commissioner Frazer, 
I am advised that the presiding commissioner agreed ; but in view of 
the fact that the United States had, by the establishment of the South- 
em claims commission, made provision for the compensation of its own 
citizens domiciled within the enemy's country " who remained loyal ad- 
herents to the cause and the Government of the United States during 
the war,'' for property taken in like manner, (16 Stat, at L., 524, § 2,) 
he was of opinion that neutral aliens in like situation should be entitled 
to the same degree of compensation, and, if British subjects, to a stand- 
ing before the commission for that end. 
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Upon this question Mr. Commissioner Frazer held that any provision 
made for the payment of such claims to citizens was not in discharge of 
an obligation imposed by the public law, but was a matter of favor, and 
could carry with it no obligation on the part of the Government of the 
United States to extend like compensation to others not embraced within 
the class which it had selected. 

In the case, however, of John Kater, No. 19, claimant was allowed for 
two horses taken by Sheridan's army on its raid through the valley of 
Virginia in August, 1864, all the commissioners joining in this award, 
General Sheridan's order of August 16,1864, directing the seizure of mules, 
horses, and cattle for the use of the Army, having in effect promised com- 
pensation for such property to loyal citizens. 

In the case of Henry Henderson, No. 41, the claim was for 112 bales 
of cotton seized by the United States military forces under orders of 
General Banks, on plantations in the State of Louisiana, outside of the 
Federal lines, carried to Port Hudson, and there used in the breastworks 
of the besieging army of General Banks for the reduction of that post. 

On the part of the United States it was claimed that this was a tak- 
ing of enemy's property within the enemy's country for strictly military 
use, justified by the laws of war, and for which the United States were 
not liable to make compensation, the claimant being permanently domi- 
ciled in the enemy's country, and subject to the same treatment as other 
enemies. The claim was allowed by the majority of the commission, Mr. 
Commissioner Frazer dissenting and placing on the records of the com- 
mission a dissenting opinion, a copy of which will be found in the appen- 
dix, F. 

c. Claims for property alleged to have been taken and appropriated 
by the United States forces within the enemy's country, not appearing 
to have been taken under any regular requisition or order for military 
use, or by command of any authorized officer. 

These claims were numerous and of great variety in regard to the cir- 
cumstances of the alleged taking. It is somewhat difficult to draw the 
precise line of distinction by which the majority of the commission were 
guided in their decisions. It may, perhaps, be' said generally that the 
commission (Mr. Commissoner Frazer dissenting) made awards in favor 
of the claimant whenever it appeared by satisfactory evidence that the 
property so taken was a legitimate subject of military use and was 
actually applied to military uses, even though such application was not 
made through the regular and ordinary channels. On the other hand, 
where the property was in its nature not a proper subject of military 
use, or, being such, was not applied to military use, or where the taking 
appeared to be mere acts of unauthorized pillage or marauding, the 
claims were disallowed. 
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In the case of Thomas Stirling, !N'o. 12, were included as well claims 
for property destroyed by the United States Army in its maitshes and 
encampments in the State of Virginia, as for horses, carriages, cattle, 
hogs, floor, corn, and bacon alleged to have been taken and carried off 
by the soldiers. The proofs showed notliing beyond the disappearance 
of the property in the presence of the United States Army. The decision 
of the commission, in which all the commissioners joined, was made in 
the following words : 

The acts done apoa which this claim is based seem to have been the ordinary re - 
suite incident to the march of an invading army in a hostile territory, with possibly 
some nnauthorized acts of destruction and pillage by the soldiery, with no proof of 
appropriation by the United States. Under snch circnmstances there is no ground 
for a valid claim against the United States. The claim is, therefore, disallowed. 

In the case of the Misses Hayes, No. 100, milliners, at Jackson, Miss., 
a claim was made for a stock of millinery goods and like property, 
alleged to have been taken by soldiers of the United States Army on 
the first capture of Jackson, in May, 1863. The acta complained of 
appeared, if committed by United States soldiers, to have been acts of 
pillage merely, and the claim was unanimously disallowed. 

In the cases of Michael Grace, No. 132, Elizabeth Bostock, No. 133, 
Thomas McMahon, No. 136, and others, at Savannah, being claims for 
property alleged to have been taken and appropriated by United States 
soldiers, the same appeared to have been by acts of unauthorized pillage, 
and were rejected. 

In the cases of Bridget Lavell, No. 130, Ann O'Hara, No. 135, Will- 
iam H. Bennett, No. 137, and William Cleary, No. 220, at Savannah, 
awards were made, Mr. Commissioner Frazer dissenting, for property 
taken by the United States forces, though without proof of the inter- 
vention of an authorized oflBcer, the property being in the nature of 
commissary's and quartermaster's supplies, applicable to the proper use 
of the Army, and actually, though perhaps irregularly, appropriated to 
Array use. 

In the case of David Jacobs, No. 236, large claims were made for 
watches, jewelry, silks, and other valuable goods, liquors and tobacco^ 
alleged to have been taken by General Sherman's army at Columbia, on 
the capture of that city, as well as for the destruction of other property 
by the burning of that city. 

An award was made, Mr. Commissioner Frazer dissenting, for the 
tobacco taken from this claimant, on proof that it was carried off in 
Army wagons, tobacco being allowed as an Army ration. All the other 
claims for property taken from this claimant were disallowed. 

In the case of Watkins and Donnelly, administrators, No. 321), an 
award was made against the United States, in which all the coiumis- 



Digitized by 



Google 



46 AMERICAN-BRITISH CLAIMS COMMISSION. 

sioners joined, for property pillaged by United States soldiers in the 
niglit from a country store in Missouri, a State not in insurrection, upon 
proof allowing great neglect of discipline on the part of Colonel Jenni- 
soji, the commanding officer, and his neglect and refusal to take any 
stei)s for the surrender of the stolen property or the punishm ent of the 
ofttMiders when notified of the facts, and that a part, at least, of the 
stolen property was then in possession of his troops. 

d. Claims for the use and occupation of lands and buildings within 
the loyal portions of the United States, or within those portions of the 
insurrectionary States permanently reclaimed by the United States, and 
for damages resulting from such use and occupation. 

In the ciise of James Crutchett, No. 4, claim was made for the use and 
occupation of a factory building of the claimant in the city of Washing- 
ton, which was fi*om July, 1861, to the end of the war, occupied by the 
United States as barracks, quarters, and offices for troops and officers, 
and also for large resulting damages to the claimant's business by this 
occupation of the buildings and removal of the machinery, &c. 

The proofs showed that the premises were taken possession of by the 
United States under the right of eminent domain for military use, and 
that partial payments of the rent had been made to the claimant, who 
had been for many years domiciled in the city of Washington. 

The counsel of the United States filed a demurrer to the memorial, 
specifying, among other grounds, that the claimant and his property, 
thus domiciled and situated, were subject to the exercise of the right of 
eminent domain over the property by the United States ; and that for 
the exercise of such right and the occupation of the property, full com- 
pensation could be had by the claimant under the municipal laws and 
authority of the United States ; and that such acts were, therefore, not 
the subject of international reclamation. 

On the argument of the demurrer the counsel for the United States 
contended that the claimant, domiciled within the United States, was 
subject to all the burdens and liabilities of other inhabitants of those 
States, and could claim no better position or superior rights in 
regard to the United States than a native-born or naturalized citizen of 
those States. That for the occupation of his premises he was entitled, 
under the Constitution of the United States, to compensation, and that 
the Court of Claims had full jurisdiction of the case, and could have 
afforded him full redress. 

The counsel cited the letter of Earl Granville to Mr. Stewart, (No. 23 
of parliamentary papers, No. 4, on the Franco-German war, 1871, British 
state papers;) Professor Bernard's "Neutrality of Great Britain," &c., 
pp. 440, 454 ; also, the note of Mr. Abbott (Lord Tenterden) relating to 
this identical claim of Mr. Crutchett, id., 456 ; also, the case of William 
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Cook before the commissioners under the convention of 1853 between 
the United States and Great Britain, (United States Senate documents, 
first and second sessions Thirty-fourth Congress, vol. 15, No. 103, pp. 
169, 463 ;) also, the case of the United States vs. O'Keeffe, in the Supreme 
Court of ihe United States, (11 Wall., 178;) and the cases of Waters, 
(4 0. Cls. Rap., 3JJ;) Russell, (5 id., 120;) Filor i?«. United States, (9 
Wall., 45 ;) also, Campbell's case, (5 C. Cls. Rep., 252 ;) and Provine's 
case, (id., 455.) 

On the part of the claimant it was contended that, while the claimant 
was entitled to compensation for the use of his property under the Con- 
stitution of the United States, the jurisdiction of the Court of Claims in 
the case was taken away by the act of Congress of July 4, 1864, (13 Stat 
at L., 381,) citing Filor vs. United States, (9 Wall., 45.) 

The demurrer was overruled, and an award was subsequently made in 
favor of the claimant for the value of the use and occupation, in which 
all the commissioners joined. 

The case of William H. Lane, No. 9, was a claim for occupation by 
the United States of a building of the claimant in Memphis, in 1864 ; 
that of Eleanor W. Turner, No. 34, was a claim for like occupation of 
a house in New Orleans by the United States military authorities ; and 
that of Eliza B. Nelson, No. 140, was a claim for like occupation of a 
building at Helena, Ark ; all said occupations being while the respect, 
ive places were permanently held by the United States. Awards were 
made in favor of the claimant in each case, Mr. Commissioner Frazer 
dissenting in Nos. 34 and 140. 

€. Claims for property taken under the abandoned and captured prop- 
erty act of March 12, 1863, (12 Stat, at L., 820.) 

This act provided in effect for the turning over of property captured 
or seized as abandoned by the military and naval authorities of the 
Unite«l States to agent "^, to be appointed by the Secretary of the Treasury, 
for the sale of such property, and the payment of the proceeds into the 
Treasury ; and provided that the owner of such property might, within 
two years after the suppression of. the rebellion, bring suit for the pro. 
ceeds in the Court of Claims, and, on proof of his ownership and right 
to the proceeds, and that he had never given aid or comfort to the rebel- 
lion, should be entitled to recover the net proceeds. The a<5t was 
undoubtedly intended to apply particularly to cotton and the other 
staple products of the Southern States. To such products only it was 
in practice applied. 

Many claims were brought before the commission for property, 
principally cotton, taken under this act. Most of the claims thus 
brought had been prosecuted in the Court of Claims, some of which 
were still pending in that court ; some were pending ou appeal in the 
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Supreme Court ; in some the Court of Claims Lad given judgment in 
favor of the claimants for the net proceeds, the claimants now claiming 
here that such amount was less than the full value of their property, to 
which they claimed themselves entitled ; and in some judgment had 
gone against the claimant in the Court of Claims, and no appeal had 
been taken. In some cases the claimants were domiciled within the in- 
surrectionary States, and in others within the British dominions. In a 
few cases no suit had been prosecuted in the Court of Claims. The 
agent of the United States interposed demurrers in several cases, includ- 
ing all the dififerent classes above named. 

On the argument it was contended for the United States that the 
right of capture, by a belligerent, of private enemy's property on land 
was permitted by the laws of war ; that that right was specially appli- 
cable to the case of a great staple like cotton, upon which the enemy 
principally depended for his military and naval supplies, and lor his 
credit and means to carry on the war ; that by the abandoned and 
captured property act of 12th March, 1863, the United States had in no 
respect abandoned or waived this right, but that that act constituted 
merely an act of grace in favor of individuals who might show them- 
selves personally free from complicity with the rebellion ; that under 
that act neutral aliens stood upon the same footiiig with loyal citizens, 
and were entitled to the same rights given to such citizens by the act, 
and subject only to the same disabilities ; that the owner of property 
thus captured within the enemy's country had no right of reclamation 
against the United States, except that given by the act, and that that 
remedy must be pursued in the form given, and before the tribunal 
specified in the act. 

He cited Vattel, book 3,c. 9, §§ 161, 163, 164; Twiss, vol. 2, (war,) pp. 
122 to 124; Butherforth, book 2, c. 9, § 16 ; Mrs. Alexander's Cotton, 2 
Wall., 404 ; the United States vs. Padelford, 9 id., 531 ; the United States 
vtf. O'Keefle, 11 id., 178; 1 Kent's Com., pp. 92, 93. 

On the part of Her Majesty's counsel representing the claimants, it 
wasconten :ed — 

1. That tilt) personal property of the inhabitants of the insnrrectionary States 
Avhether citizens or aliens, neither by its locality nor by its character as product of the 
soil, was the lawful subject of capture as prize and booty of war. 

2. That in this respect the article of cotton is not distinguishable from other property. 

3. That the Government of the United States has never claimed or asserted title to 
such personal property as prize and booty of war,' but, on the contrary, by legislation 
has impliedly disclaimed such title. 

4. That the property for the destruction or appropriation of which these claimants 
demand indemnity never ceased to le their property, but continued such, notwith- 
standing the fact of war and the fact of seizure or appropriation by the military 
authorities of the United States. 

5. That their right to be indemnified for such seizure or appropriation does not depend 
in any degree upon any municipal legislation of the United States either recognizing 
the right or providing a remedy complete or partial, but rests upon principles of the 
public law, recognized as well by the United States as by all other civilized nations. 
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6. That, therefore, the act of March 12, 1863, neither gave any right which the parties 
had not before by settled principles of public law, nor purported to give a remedy 
commensurate with that right under the public law. That act was purely a municipal 
measure, dictated by considerations of domestic policy. 

7. That, therefore, it is wholly immaterial to the determination of these international 
claims whether those parties had or had not a remedy under that statute, or did or 
did not avail themselves of such remedy. The Court of Claims in no degree exercised 
the functions or fulfilled the duties of this tribunal, whose obligations under the treaty 
and the public law must be discharged according to ite own judgment and conscience 
in cases coming within the treaty, whether the Court of Claims, in executing the 
act of 1863, exercised or not a wholly distinct jurisdiction conferred upon it by that 
statute. 

8. If under that statute the claimant has obtained a partial indemnity, the United 
St-ates can only claim a credit for so much of the indemnity as the party has received 
in that form. In no other way, and to no other extent, can the proceedings in the 
Court of Claims affect the awards in these cases. 

He cited 1 Kent's Com., 91 ; Mrs. Alexander's Cotton, 2 Wall., 404 ; 
United States vs. Klein, 13 Wall., 128 ; United States vs. Padelt'ord, 
supra ; Brown vs. United States, 8 Craneb, 110; Grant's case, (decisions 
C. Cls., October term, 1863 ;) Vattel, book 3, c. 5, § 75 ; c. 7, § 109. 

The arguments of tbe respective counsel were filed in the cases of 
James B. McElhose, No. 225, and of Thomas Arkwrigbt, No. 302. 
Many other cases were submitted under the same arguments. 

Thacominission unanimously sustained the demurrers in the cases in 
which suit had been brought in the Court of Claims, whether still pend- 
ing in that court, or on appeal, or previously decided, and dismissed 
those cases. 

In the case of Elizabeth Knowles, No. 175, and' other cases in which no 
snit had been brought in the Court of Claims, the commission (Mr. Com- 
missioner Frazer dissenting) overruled the demurrers, and took jurisdic- 
tion of the claims upon their merits. Mr. Commissioner Frazer read a 
written opinion upon the questions involved in these cases, a copy of 
which will be found in the appendix, Gr. 

2. — Claims for property alleged to have been icrongfully injured or destroyed 
by the forces of the United estates. 

These claims were also numerous, and involved a large variety of ques- 
tions. They included claims for property injured or destroyed by the 
bombardment of towns of the enemy, as in the case of Charles Cle- 
worth. No. 48 ; and in other ordinary operations of war, such as the 
passage of armies, the erection of fortifl(?ations, as in the case of Trook, 
administrator, No. 58, &c. Also, claims for property available to 
the' enemy for military purp:)ses, or for the prosecution of tiie war, 
and purposely destroyed in the enemy'^s country as a means of weaken- 
ing the enemy, as in the cases of Samuel H. Haddon, No. 107, and .John 
Murphy, No. 326. Also, for pn>i>erty incidentally involved in the de- 
struction of public stores, works, and means of transportation of the 
4 H 



Digitized by 



Google 



50 AMERICAN-BRITISH CLAIMS COMMISSION. 

€nemy, as in the cases of John K. B^^ne, ISTo. 200; Charles Black, ¥o. 128, 
and A. K. McMillan, No. 250. Also, for timber felled in front of forts 
and batteries to give clear range for the guns and deprive the enemy of 
cover, as in the cases of Trook, administrator, No. 58, and of William 
B. Booth, Xo. 143. For property alleged to have been wantonly and 
-without provocation or military necessity destroyed or injured in the 
enem.v's country, as in the cases of Anthony Barclay, No. 5 ; Godfrey 
Barnsley, No. 162, and in the Columbia cases. 

In these claims for destruction of property, it may be stated generally 
that, with very few -exceptions, and those mostly insignificant, no awards 
were made against the United States. 

The claims for injuries by bombardment, the passage of armies, the 
cutting of timber to clear away obstructions, the erection of fortifica- 
tions, &c., in the enemy's country, were all disallowed by the unani- 
mous voice of the commissioners. 

The same may be said of the incidental destruction of innocent 
property involved in the destruction of public stores and works of 
the enemy. 

In several cases there were allegations of the wanton destruction of 
property by United States troops, and in some cases satisfactory proof 
was made of the fact of such destruction by soldiers without command 
or authority of their commanding officers, and in defiance of orders. 

In the case of Anthony Barclay, No. 5, allegations were made of 
wanton destruction of property, including valuable furniture, china, 
pictures, and other works of ar^., books, &c. The proof was conflicting 
as to whether the injuries alleged were committed by soldiers or not; 
but if committed by soldiers, it was plainly not only without authority, 
but in direct violation of the orders of General Sherman. In the award 
made in favor of Mr. Barclay, I am advised that nothing was included 
for property alleged to have been destroyed. 

Several claims were brought for property alleged to have been 
destroyed by the burning of Columbia, on the allegation that that city 
was wantonly fired by the army of General Sherman, either under 
his orders or with his consent and permission. A large amount of tes- 
timony was taken upon this subject, including that of General Hamp- 
ton and other confederate officers on the part of the claimants, and of 
Generals Sherman, Logan, Howard, Woods, and other Federal officers 
on the part of the United States. The claims were all disallo\ved, all 
the commissioners agreeing. 

I am. advised that the commissioners were unanimous in the conclu- 
sion that the conflagration which destroyed Columbia was not to be 
ascribed to either the intention or default of either the Federal or con- 
federate officers. The commission did not pass on the question whether, 
in case the city had been burned by the order or permission of the corn- 
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mandiDg oflBcer, any liability for resulting losses would have existed 
against the United States. 

The claim of Henry E. and Alfred Cox, No. 229, was for a saw-mill 
and its motive-power, machinery, &(i., destroyed by raiding parties from 
General Sherman's army, near Meridian, Miss., in February, 1864. The 
expedition by which the mill was destroj^ed was sent out by General 
Sherman for the express purpose of destroying the confederate mills, 
supplies, railroads, and means of transportation. 

The proofs showed that the saw-mill in question had been actually 
employed in the sawing of railroad-ties for the confederate government, 
and was available for this and similar purposes. 

On the part of the defense it was claimed that the destruction was a 
lawful act of war. 

The claim was unanimously disallowed. 

The case of William Smythe, No. 333, was a claim for an iron and 
brass foundry, machine-shop, and machinery, fixtures, supplies, &c., 
for same, destroyed by General Sherman in Atlanta, after the capture 
of that city, and before his advance upon Savannah. The establish- 
ment had been employed in the manufacture of shot, shell, and other 
njilitary supplies for the confederate government. 

The claim was unanimously disallowed. 

■n 
The case of James and Eichard Martin, No. 434, was a claim for the 

value of the British ship York, which, in January, 1862, on a voyage in 

ballast from Valencia, Spain, to Lewistown, Delaware, was alleged to 

have been driven ashore on the coast of North Carolina, one of the in-' 

surrectionary States, and, while there stranded, to have been destroyed 

by United States cruisers. 

The proofs satisfactorily established that the vessel was actually 
wrecked without intent of her officers, and while on a lawful voyage. 
An officer of the United States Navy, believing her to have been inten- 
tionally beached for the purpose of running in her cargo for the use of 
the enemy, and that the cargo, with the rigging and furniture of the 
vessel, was actually available to the rebels, boarded and burned her. 

The commission made an award for her value in favor of the claim- 
ants, in which all joined. 

The case of James A. Macaulay, No. 260, was a claim for certain cot- 
ton, the cargo of the steamship Blanche, which was alleged to have 
sailed from the port of Lavaca, Tex., in June, 1862, and on her voy- 
age to Havana to have been pursued by the United States war-vessel 
Montgomery, commanded by Lieutenant Hunter, to have run aground 
on the coast of the island of Cuba, and, while so aground, to have been 
boarded by the crew of the Montgomery, set on fire, and, with her cargo, 
totally destroyed. 
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The case was unanimously disallowed for lack of proof of the mate- 
rial allegations in the memorial. 

A large number of claims was brought for cotton destroyed by the 
United States forces at various points in the insurrectionary States. 
Among these were the cases of Brown & Sharp, No. 33; John Cairns & 
Co., No. 39, and several others, for cotton destroyed at Camden, S. C; 
of George Collie, No. 458 ; Christopher Atkinson, No* 380, and others, 
at Columbia, S. C. ; of Samuel Hall Haddon, No. 107, in Screven County, 
Georgia ; of Alexander Collie, No. 376, at Oxford, Ga. ; of A. E. Mc- 
Donald, No. 42 ; John C. Forbes, No. 300, and others, in Arkansas and 
Louisiana ; and various other claims for like alleged destruction at 
different points. 

In several of these cases the proof was clear and undisputed that the 
cotton was destroyed under express orders of the commanding officers, 
and for the purpose of preventing it from falling into the hands of the 
enemy, and of weakening the resources of the enemy. In other cases 
questions of fact were in dispute, as to the fact of destruction by the 
United States forces ; as to such destruction, if committed, being by 
order or authority of any competent officer; as to the title of the claim- 
ants to the cotton alleged to have been destroyed ; and as to whether 
the cotton, when destroyed, was within the enemy's country. 

The question as to the right of the United States to destroy cotton 
of private owners in the.<«nemy's country was discussed by the counsel 
of the United States in his arguments filed in the cases of S. H. Haddon 
No. 107, and of Brown and Sharp, No. 33 ; and to some extent in several 
other cases. 

On the same subject arguments were filed by Her Majesty's counsel 
and by counsel for the respective claimants in the cases of S. H. Had- 
don, No. 107; Brown and Sharp, No. 33; David Jacobs, No. 236; 
Martha M. Calderwood, No. 360; John W. Carmalt, No. 89; Wood & 
Heyworth, No. 103 ; James Borron, No. 144, and in some other cases. 

On the part of the United States it was maintained that a belligerent 
might lawfully in the enemy's country destroy any property, public or 
private, the possession or control of which might in any degree contrib- 
ute to sustain the enemy and increase his ability to carry on the war. 
That the occasion for such destruction and its extent must always be 
left solely to the discretion of the invading belligerent, who is of neces- 
sity the sole judge as to the requirements of his military position, and 
of the necessity or propriety of the destruction of property, and of the 
extent to which such destruction shall be carried. That the actual own- 
ership of such property within the enemy's country by the subjects of a 
neutral power, whether domiciled within the enemy's country or not, 
did not relieve such property from its liability to such destruction. 
That cotton in the insurrectionary States was peculiarly and eminently 
a legitimate subject for such destruction, from its relation to the enemy's 
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government, as the great staple from which w6re derived the principal 
means of that government for the carrying on of the war, which was the 
principal basis of its credit, the source of its military and naval supplies, 
and on which it relied to maintain its independent existence and to 
carry on the war against the United States. That the control of this 
staple as to production, sale, and exportation, had been, to a large 
extent, assumed by that government. That by the laws, military orders, 
and practice of the Confederate States and their authorities, the de- 
struction of cotton, whenever likely to fall into the hands of their ene- 
mies, was enjoined and practiced, and that this practice of the confed- 
erate government and its officers had received the express and formal 
approval of the British government as a legitimate practice under the 
laws of war. 

Proofs were made in the case of Wood and Heyworth, No. 103, (proofs 
for defense, pp. 16, 20, 24, 37 to 47, 51 to 65,) of .the statutes of the 
confederate government in regard to their control of this staple, and 
in regard to its destruction when necessary to prevent its falling into 
the hands of the enemy ; of the practice of the confederate govern- 
ment in controlling its production, sale, and exportation; of the acts of 
its president and other executive and administrative officers in this re- 
gard, and of the military orders and practice under the same for its 
destruction when exposed to capture by the enemy. Other proofs in 
regard to this practice of destruction by the confederates were made 
in the cases of James Gumming, No. 94 ; A. R. McDonald, No. 42, and 
various other cases. 

The counsel for the United States, in his arguments, cited the letter 
from Earl Russell to Lord Lyons of 31st May, 1862, from the British 
Blue Book relating to the United States, 1863, vol. 2, p. 33, in which 
his lordship said : 

Mr. Seward, in his conversation with your lordship, reported in your dispatch of the 
16th instant, appeared to attribute blame to the confederates for destroying cotton and 
tobacco in places which they evacuate on the approach of the Federal forces. But it 
appears to be unreasonable to make this a matter of blame to them, for they could not 
be expected to leave such articles in warehouses to become prize of war, and to be sold 
for the profit of the Federal Government, which would apply the proceeds to the pur- 
chase of arms to be used against the South. 

He cited also Vattel, (Am. ed. of 1861,) pp. 364 to 370, §§ 161 to 173 ; 
the case of Mrs. Alexander's cotton in the Supreme Court of the United 
States, (2 Wall., 404, 420 ;) and the opinion of Sir Hugh Cairns and Mr. 
Reilly, given in March, 1865, on the application of the Canadian gov- 
ernment, and published in the " Saint Albans Eaid,'' compiled by L. N. 
Benjamin, Montreal, 1865, page 479, as follows : 

Though in the conduct of war on land the capture by the officers and soldiers of one 
bellin^erent of the private property of subjects of the other belligerent is not often in 
ordinary crises avowedly practiced, it is yet legitimate. 

In the arguments filed by Her Majesty's counsel in the cases of Brown 
and Sharp, Xo. 33, and Samuel H. Uaddon, No. 107, it was maintained 
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that, by the modern law of war and the practice of civilized nations 
under it, private property of non-combatants on land is exempt from 
seizure, confiscation, or destruction, and that this principle was fully 
recognized, in theory at least, by the United States in the exercise of 
their belligerent rights in the late civil war ; that the article of cotton? 
the property of non-combatants, was no exception to this general prin-. 
ciple, this in fact having constituted the great mass of the property 
the proceeds of which were allowed to be recovered in the Court of 
Claims; that as to non-combatant citizens the United States recoguized 
the rule of the exemption of their private property from capture and de- 
struction 5 and that as to neutral aliens, peaceably residing in the United 
States, upon the faith of treaties of amity and commerce, at least an 
equally favorable doctrine must be applied ; that if, in any case, the 
cj^pture or destruction of such property became a military necessity, 
such capture or destruction was accompanied by liability to compensa- 
tion. 

Her Majesty's counsel cited the case of the United States vs. Klein, 
in the Supreme Court of the United States, (13 Wall., 128;) also, the 
case of Mitchell vs. Harmony, in the same court, (13 How., 116;) also, 
the case of W. S. Grant vs. United States, (1 C. Cls., 41 ;) also. Brown 
vs. United States, (8 Cranch, 110 ;) also, Lawrence's Wheaton, Part IV, c. 
2, pp. 586 to 626, 635n, 640n; Halleck, p. 546, § 12; Calvo, §§ 434, 436, 
443, 444, 450 ; Vattel, pp. 368-9, § 173. 

All the claims for cotton destroyed in the enemy's country, with a 
single exception, (that of A. K. McDonald, No. 42,) were disallowed by 
the unanimous voice of the commissioners. 

Mr. Commissioner Frazer's views upon the questions involved in these 
cases are embraced in the opinions given by him in Nos. 41 and 225j 
heretofore referred to, and to be found in the appendix, F and G. 

In the case of A. E. McDonald, Nos. 42 and 334, the commission made 
an award in favor of the claimant, Mr. Commissioner Frazer dissenting. 
In that case the cotton was alleged to have been purchased by the 
claimant principally in Ashley County, Arkansas, under permits issued 
by the proper officers of the United States Treasury, under the statutes 
regulating trade in the insurrectionary States, and the regulations of 
the Secretary of the Treasury made pursuant to said statutes, and to 
have been destroyed in the same region by United States forces under 
the command of General Osband, in February, 1865. These statutes 
and regulations only authorized trade in the insurrectionary States 
within the lines of military occupancy of the United States forces ; 
and it was contended on the part of the claimants that the issuing of 
such permits by the Treasury officers was controlling evidence that the 
region covered by the permits, and within which the cotton was alleged 
to have been purchased and destroyed, was actually within the military 
lines of the United States. 

On the part of the United States it was claimed that the evidence 
conclusively showed that at the time of the issuing of the permits in 
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questioD, and of the alleged purchases under the same, as well as 
at the time of the alleged destruction, the region where the cotton 
was situated was entirely outside the lines of military occupancy of the 
United States, and within the control, civil and military, of the coufed- 
<*rate government ; that the permits in question were irregularly and 
unlawfully issued ; that they gave no authority to the claimant to pur- 
chase within the district in question ; that the cotton was purchased, if 
at all, within the enemy's country, and under collusive arrangements 
between the claimant and the confederate cotton bureau ; tliat the 
permits, even if valid when i<«sued, afforded no protection to the cotton 
when actually within the enemy's lines at the time of its destruction ; 
that the claimant, by his unlawful dealings with the enemy, had for- 
feited any possible right which he might have had under his alleged 
permits, and that the claim was, to a large extent, fraudulent, both as 
to the alleged purchase and destruction. 

The entire claim of this claimant amounted. Including interest, to over 
$3,000,000. The award was for the sum of $197,190, including interest. 
I am advised tliat, in the making of this award, the majority of the com- 
mission did not intend to depart from the principle held by them in the 
other claims for cotton destroyed ; but that they regarded the permits 
as controlling evidence that the region where the cotton was situated 
was within the lines of Federal occupancy. 

The case of John Turner, No. 44, included a claim for a dwelling- 
house of the claimant, situated near the field of Fair Oaks, in Virginia, 
alleged to have been for several weeks occupied as a hospital by the 
army of General McClellan, in the spring of 1862. It was alleged by 
the claimant that large stores of medicines and hospital supplies had 
accumulated in this house, and that upon the retreat of General Mc- 
Clellan's army, it being impossible to save the stores so accumulated, 
the dwelling-house was burned, with its contents, by the Federal officers, 
in order to prevent these stores from falling into the hands of the enemy. 
The proofs substantially sustained these allegations. 

An award was made in favor of the claimant, in which I am advised 
that the majority of the commission included an allowance in respect of 
the destruction of the house in question. Mr. Commissioner Frazer 
joined in the award ; but in his computation of amount included noth- 
ing for the house. In no other case was any award made for the mere 
destruction of buildings within the insurrectionary territory not per- 
manently reclaimed to the i)ossession of the United States ; and this 
award was therefore an exceptional one, and not within the principle by 
which the commission was governed in other cases. 

The cases of A. E. McDonald, Nos. 42 and 334 ; of John Turner, No. 
44 ; and of J. & E. Martin, No. 434, were the only cases in which 
awards were made for the mere destruction of property within the in- 
surrectionary States. 



Digitized by 



Google 



56 AMEEICAN-BEITISH CLAIMS COMMISSION. 

3. — Claiim for property alleged to have been destroyed by the rebels. 

In the case of John H. Hanna, No. 2, the memorial alleged in effect 
that the claimant was the owner of 819 bales of cotton, situated within 
the rebel States of Louisiana and Mississippi, and that " without fault 
of petitiouer, against his consent, and by force and arms, said cotton 
was destroyed by rebels in arms against the GoVerumen t of the United 
States prior to the year 1863." By the schedules annexed to his me- 
morial and made a part of the same, it appeared that the cotton in ques" 
tion was destroyed by orders of the authorities of the Confederate 
States and of the rebel State of Louisiana, for the purpose of preventing 
the same from falling into the hands of the Federal forces. 

A demurrer to the memorial was interposed on behalf of the United 
Stat4?s. 

On the argument of the demurrer it was contended by Her Maj- 
esty's counsel, on behalf of the claimant, that the a<its of destruction 
alleged in the memorial appearing to have been deliberately committed 
under the orders of the Commander of the forces of the Confederate 
States, and with the concurrent authority of the governor of the State 
of Louisiana and commander of the troops of that State, reclamation 
must lie on behalf of the British government, in the interest of the claim- 
ant as a subject of that government, against the United States as rep- 
resenting and including the State of Louisiana, as well as all the other 
States forming the so-called Confederate States ; that the persons en- 
gaged in these acts of destruction were not liable, either civilly or crimi- 
nally, either for reparation or punishment in respect of those acts, they 
having been committed in the course of military operations under the 
authority of the existing government, whether lawful or usurped. 

That for the wrongful acts of the several States in respect to foreign 
nations or their subjects, reclamation could be made only against the 
United States, to the Government of which, by its Constitution, was re- 
served the power of making treaties, declaring war, and making peace, 
and all international powers generally, the same being denied to the 
individual States; that no foreign nation could negotiate with or make 
demand upon individual States in respect of such acts, but could deal 
only with the Government of the United States ; that in case of wrongs 
committed by any State upon foreign nations, in regard to which that 
State, if wholly independent and not a member of the Federal Union, 
would be liable to reclamation, and to be called to ac(tount in the 
mode practiced between nations — by treaty or by war — these remedies 
against such State being denied to foreign powers by the Constitution 
of the United States, the liability for reparation devolved upon the 
United States, and the Federal Government must be held to answer aa 
well for the acts of the authorities of its several constituent States as 
for those of the Federal Government. 

That the so-called secession of the State of Louisiana and the other 
States forming the so-called Confederate States did not extinguish or 
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suspend the liability of the United States for wrongful acts committed 
by said States. 

That by the treaties of 1794, 1815, and 1827, the United States had 
stipulated with Great Britain for the protection of her subjects in the 
State of Louisiana, as well as in all other territory of the United States; 
that the United States not iaving allowed the claim of Louisiana to 
be released from her constitutional obligations and restrictions, but 
having held her to her constitutional obligations, and having insisted 
that their political relations with foreign powers were in no wise affected 
by the insurrection in the Southern States, and that the Government 
of the United Stfites was rightfully supreme in Louisiana and the other 
States in rebellion, and having finally maintained its authority over 
those States, its liability to Great Britain for violation of these treaties 
by those respective States remained precisely as if there had been no 
insurrection or civil war. 

Her Majesty's counsel further contended that, as a principle of inter- 
national law, if the rightful government of a country be displaced and 
the usurping government becomes liable for wrongs done, such liability 
remains, and devolves on the rightful government when restored ; that 
this principle equally applied when the usurpation was only partial ; 
that the restored and loyal government of Louisiana was liable for 
wrongs done by the insurrectionary government of the same State; and 
that it was only by the provisions of the Constitution of the United 
States that the State of Louisiana was prevented from being compelled 
to discharge that liability toward foreign governments, and that on 
this ground the Government of the United States must be held respon- 
sible for the acts of the State of Louisiana. 

He cited in support of these propositions the treaties of 1815 and 
1827 between the United States and Great Britain, (8 Stat, at L., p. 228, 
art. 1 ; id., 361, art. 1 ;) Phillimore, vol. 1, pp. 36, 94, 139 ; Wheaton, p. 
77 ;" Constitution of the United States, art. 1, sec. 10; Works of Daniel 
Webster, vol. 3, p. 321 ; id., vol. 6, pp. 209, 253, 265 ; U. S. Att. Gen. Op., 
vol. 1, p. 392; The United States vs. Palmer, 3 Wheat., Sup. Ct. R., 
210; The Collector vs. Day, 11 id., 113, 124 to 126; The Prize Cases, 2 
Black, 635 ; the treaty between the United States and Great Britain of 
August 9, 1842, (8 Stat, at L., 575; art. 5 ;) and the acts of Congress of 
December 22, 1869, (16 Stat, at L., 59, 60,) and of April 20, 1871, (17 
id., 13 to 15.) 

The argument on behalf of the United Spates was summed up as 

follows : 

First. That whatever may be the relations of the separate States of the Union to 
the Government of the United States, it is manifest that no respon sibility can attach 
to the United States for the destruction of the chiiraant's property Under color of the 
anthority of the State of Louisiana, because ita destruction wjis not authorized by any 
officials representing or authorized to represent or act for the State of Louisiana under 
the Constitution and laws of the United States. There can be no legitimate officers of 
a State to constitute its government, except such as have taken an oath to support the 
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Constitution of the United States. All others are usurpers and pretenders. But. further , 
a State of the Union has no political existence which can be or has been recognized by 
Great Britain, except as a part of the United States, in subordination to the National 
Government. The rebels, who, by usurpation, undertook to act for the State of Lou- 
isiana, declared their action to be in behalf of the State, which they claimed as a com- 
ponent part of another and hostile nation. 

Secondly. The destruction of the claimant's cotton was done under the order of the 
commander of a military force eugaj^ed in hostilities against the United States, and 
whose acts Great Britain had recognized as those of a lawful belligerent, having all 
the rights of war against the United States that any foreign invader could have had. 
The men professing to act as the local authorities, in concurring in the order of dnstrnc- 
tion acted as the assistants aud allies of the hostile and belligerent power, and sub- 
ject to its control. It is as absurd to hold the Unit«d States responsible in the case of 
Hanna as it would be to hold France responsible for the destruction of the property of 
a British subject in the part of France held by the German armies in the late war, on 
the ground that a French official, at the head of some arrondissement or commune^ might 
have joined in the order of the German forces for its being done, he having been put in 
office or retained there by the German forces for the very purpose, and having first 
renounced his allegiance to France aud taken an oath of allegiance to Germany. 

The commission unanimously sustained the demurrer in the following 
award : 

The claim is made for the loss sustained by the destruction of cotton belonging to 
the claimant by men who are described by the claimaut as rebels in arms against the 
Government of the United States. 

The commissioners are of opinion that the United States cannot be held liable for 
injuries caused by the acts of rebels over whom they oould exercise no control, aud 
which acts they had no power to prevent. 

Upon this ground, and without giving any opinion upon the other points raised in 
the case, which will be considered hereafter in other cases, the claim of John Holmes 
Hanna is, therefore, disallowed. 

Mr. Commissioner Frazer read an opinion, which will be found in the 
appendix, H. 

This was among the earliest of the decisions of the commission, and 
it is understood that in consequence of it a large number of claims of 
similar character awaiting presentation were never presented to the 
commission. 

The cases of Laurie, Son & Co., No. 321 ; Samuel Irvin & Co., 'No. 
322, and Valentine O'Brien O'Connor, No. 404, likewise arose out of 
property destroyed by the rebels ; but in each of them it was attempted 
on the part of the claimants to take the case out of the decision iu 
Hanna's case. 

In each of the cases it M^as alleged that the claimant was the owner of 
tobacco stored in the State of Virginia at the breaking out of the re- 
bellion; that, early in the year 1861, the ports of Virginia were 
blockaded under the proclamation of the President of the United States, 
and before the claimants could remove their property by land, the 
Congress of the United States, by act of 13th June, 1801, prohibited 
the transportation of merchandise from Virginia into the loyal States, 
except under license and permission of the President, and in pursuance 
of rules to be prescribed by the Secretary of the Treasury ; and that 
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ander the rules prescribed the claimants were unable to remove the 
tobacco. In the cases of Laurie, Sou & Co. and Irvin & Go. it was 
alleged that the tobacco remained stored in Eichmoud until the 
burning of that city by the rebels on the 3d April, 1865. In the case 
of O'Connor it was further alleged that in April, 1865, claimant sent a 
vessel from Ireland destined for Eichmoud, for the purpose of carrying 
away his tobacco, which vessel arrived at Hampton Eoads in June, 
1865, but was warned off by a public armed vessel of the United States 
and compelled to return to Dublin without the tobacco. In this case it 
was further alleged that a part of the tobacco was destroyed by the 
conflagration kindled by order of the confederate authorities on the 3d 
April, 1865 ; that another portion wa» destroyed by an accidental fire 
in March, 1863, but which occurred in consequence of the disturbed 
condition of affairs then existing in Eichmoud; that another portion 
was seized for taxes levied by the confederate government, and 
another portion used and destroyed by the authorities of the Confeder- 
ate States for experimental purposes ; and it was alleged that all these 
losses of Mr. O'Connor were solely in consequence of the failure of the 
United States to maintain and enforce their authority in the State of 
Virginia, and to suppress the civil and military disorders then existing 
there. 

A demuri'er was interposed on behalf of the United States in each of 
the three cases. 

Her Majesty's counsel filed an argument in Nos. 321 and 322, in 
which he contended that the memorials showed a case where, by the 
acts of the United States, the claimants were prevented from removing 
their tobacco from the seat of war, where it was exposed to danger ; and 
that but for such prohibition they would have removed and saved it ; 
but that they were compelled to leave it in the hostile country, where it 
ultimately perished from one of the dangers incident to the war; that 
the acts of the United States alleged in the memorial, by which the 
claimants were prevented from removing their tobacco, were not lawful 
acts under international law. 

That, by the statute of 13th July, 1861, (12 Stat, at L.,) commercial 
intercourse between the States in rebellion and the loyal States was 
prohibited, subject only to the license and permission of the President 
^^ in such articles, and for such time and by such persons as he in his 
discretion may think most conducive to the public interest, and such 
intercourse, so far as by him licensed, shall be conducted and carried ou 
only in pursuance of rules and regulations prescribed by the Secretary 
of the Treasury ;" that by the regulations issued by the Secretary of 
the Treasury under this act, a tax was imposed upon such permits, and 
a special tax upon property to be brought out under them, and it was 
provided that such permits should only be granted to loyal citizens of 
the United States. 

That this act and the subsequent legislation of the United States did 



Digitized by 



Google 



60 AMERICAN-BRITISH CLAIMS COMMISSION. 

not provide for blockade or non-intercourse jure belli^ but were acts 
regulating intercourse by municipal statute between different sections 
of the territory of the United States ; that thes^ statutes worked in- 
justice to the claimants, and deprived them of privileges to which they 
were entitled by the treaty between the United States and Great Britain ; 
that the loss of the property in question was caused by them, aud there- 
fore was a legitimate subject of international reclamation before the 
commission. 

That, considering the prohibition in the light of a belligerent act, the 
United States were bound, in analogy to maritime blockade, to allow a 
reasonable time for the claimants to bring out their property; aud, 
in further analogy to the law of maritime blockade, that, as a belliger- 
ent cannot blockade a port against neutrals while he allows his own or his 
enemy's merchant- vessels privilege of ingress and egress for the purposes 
of trade, the United States cannot rightfully permit their own citizens 
to trade with the insurgents under permits, while prohibiting trade to 
neutral aliens and others without permits. 

He cited the letter of Mr. Cass, Secretary of State, to Mr. Mason, 
United States minister to France, in June, 1859, reported in Dana's 
Wheaton, 672, n. ; 1 Kent's Com., 146-, The Grey Jacket, 5 Wall., 342 ; 
The William Bagaley, id., 408; The United States t?». Lane, 8 Wall., 185 ; 
The Francisca, 10 Moore's P. C. R., 87 ; The Ouachita Cotton, 6 Wall., 
531 5 Mitchell vs. Harmony, 13 How., 115. 

The commission unanimously, aud without hearing argument for the 
United States, sustained the respective demurrers, and disallowed the 
claims. 

In the case of James Stewart, !N'o. 339, it was alleged that the claim- 
ant, having purchased certain cotton situated upon the Mississippi 
River, at Dead Man's Bend, below Natchez, sent a steamboat to remove 
the cotton, but that the steamboat was improi>erly forbidden to land by 
the captain of a gun-boat then cruising opposite the place where the cot- 
ton was stored; that the claimant was thus prevented from removing 
his cotton, which was soon afterward burned by rebel scouts. 

Various questions of fact arose in this case as to the title of the claim- 
ant ; but it was maintained on the part of the United States that, upon 
the facts a'leged, no reclamation could lie against the United States ; 
that the discretion of the commanding officer of the gun-boat as to per. 
mitting or not permitting vessels to land, even for the removal of prop- 
erty for which permits from the civil authorities were held, was abso- 
lute; and that the alleged act of the officer, in prohibiting the steam- 
boat from approaching the land and removing the property, was within 
the scope of his authority, and in the exercise of his duty ; that the 
subsequent destruction of the property by the rebels was not a neces- 
sary or natural consequence of any wrongful act of the United States or 
any officer of the United States, and that no liability existed against 
the United States in respect of the transaction. 

The claim was disallowed, all the commissioners agreeing. 
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4. — Claims for damages for alleged wrongful arrest and imprisonment 

These claims were one hundred in Dumber, and the total amount oi^ 
damages claimed, in all, was nearly $ 10,000,000, exclusive of interest 5 or, ^ 
adding interest at the rate allowed by the commission, say $16,000,000. 

In thirty -four of the cases awards were made in favor of the claimants 
against the United States, in all amounting to $167,911. In sixty -four 
cases these claims were disallowed; one case was dismissed without 
prejudice for impertinent and scandalous language used in the memorial, 
and one was withdrawn by Her Majesty's agent by leave of the commis- 
sion. 

The question early arose before the commission whether iu case of 
death prior to the presentation of the claim of the party against whose 
person the wrongful a<;ts were alleged to have been committed, the claim 
for such injuries was to be considered as surviving to the personal rep- 
resentatives. This question was raised by demurrer interposed on behalf 
of the United States, in the cases of Edward McHugh, No. 357 ; Eliza- 
beth Sherman, No. 359 ; and Elizabeth Brain, No. 447. . 

In the case of Mrs. Sherman, No. 359, all connection between the 
injuries alleged and the death of the intestate was dischiimed by the 
memorial. 

In the cases of Mrs. Brain, No. 447, and of McHugh, No. 357, there 
were allegations that the injuries complained of caused or contributed 
to cause the death of the intestate ; but there was no allegation of any 
local statute allowing damages in favor of personal rex)reseutatLves for 
a wrongful injury causing death. 

On the part of the United States it was claimed that, as by the com- 
mon law both of Great Britain and of the United States, claims for 
injuries to the person did not survive to the personal representatives, 
such claims were not to be considered as within the submission by arti- 
cle 12. That the claims which by that article were submitted could not 
be taken to comprehend claims of a character not recognized by the 
municipal laws of either of the countries parties to the treaty. 

Her Majesty's counsel contended that tbe municipal law» of the two 
countries were not to be taken as controlling the rights of claimants in 
this regard ; that claims for injuries to the person, whether such injuries 
caused death or not, were, in tbe diplomatic intercourse of civilized 
nations, treated as a proper subject of international reclamation in 
behalf of the personal representatives of the person injured alter his 
death. He cited the practice of the commissions under the convention 
between the United States and New Granada, of 10th September, 1857, 
(12 Stat, at L., 985,) and under the treaty of Guadalupe Hiilalgo, of 2d 
February, 1848, between the United States and Mexico, (9 Stat, at L., 
933, art. 13.) 

In the case of McHugh, No. 357, where the deceased died unmarried 
and leaving only collateral relatives not dependent on him for support, 
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entitled to iDberit, the commission unanimoasly sustained the demnrrer 
and disallowed the claim. 

In the cases of Mrs. Sherman, No. 359, and Mrs. Brain, JSTo. 447, in 
both which cases the deceased left a widow and minor children, the 
commission, Mr. Commissioner Frazer dissenting, overruled the demur- 
rers. Mr. Commissioner Frazer read an opinion for sustaining the demur- 
rers in each of the three cases, which will be found in the appendix, I. 

It may be added that on final hearing on the merits the claim of Mrs. 
Sherman was unanimously disallowed; and though an award was made 
(Mr. Commissioner Frazer dissenting) in favor of Mrs. Brain on account 
of property taken from her husband, that award included no damages 
for imprisonment. 

The following cases are selected as class cases illustrating the hold- 
ings of the commission upon the various questions involved in these 
claims. 

In the case of Ernest W. Pratt, No. 6, it was alleged that the claimant 
arrived in New York on a British mail-steamer from Nassau, on the 
night of the 17th March, 1865 ; that before leaving the vessel he was 
arrested by order of General Dix, then in command of the United States 
forces in and around New York, his luggage and papers searched, and 
he himself committed to prison, where he was detained until the 25th 
June following, a period of one hundred and seven days, when he was 
discharged without trial. 

That he had received at Nassau, from tha United States consul there, 
an endorsement upon his discharge from the steamship City of Kich- 
moud, of which he had been first mate, certifying that he was entitled 
to pass to the United States as a British subject, which certificate had 
been given to him by the consul with the assurance that it had all the 
eft'ect of a regular passport. 

It appeared that in October, 1869, he hiid been about to commence 
suit against General Dix to recover damages for his false imprisonment, 
and his counsel having informed the Secretary of State of the United 
States of his intention to bring such suit, the Secretary, by letter to his 
counsel in answer, suggested whether it was not expedient to ''await 
the result of the deliberation of this (the United States) Government 
and that of Great Britain upon a proposition for the establishment or 
adjudication, among other things, of claims like that of Mr. Pratl ;" 
and the claimant averred that in conformity with this suggestion be 
omitted to bring his suit against General Dix. 

The City of Richmond, of which vessel the claimant had been first 
mate, had been engaged in January, 1865, in carrying crew, arms, and 
ammunition from London to the rebel cruiser Stonewall, which received 
substantially her entire crew and armament of small-arms and ammuni- 
tion by that means. On parting with the Stonewall, the City of Rich- 
mond steamed to Bermuda, and thence to Nassau, where her ofiicers and 
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men were discharged, the claimant immediatel3^ proceeding to New York, 
as above stated. 

The claimant alleged in his memorial, however, that he shipped npon 
the City of Richmond in good faith for an ordinary voyage to the West 
Indies, and without information or suspicion that " her voyage was in 
any way connected with either of the belligerent parties in the United 
States,^' and that, on finding her engaged in supplying the Stonewall, 
be had protested to his captain, who paid no attention to his protest, 
and required him to obey orders on pain of arrest for mutiny. The fact 
of the claimant's having been thus engaged on the City of Richmond 
was reported to General Dix, and this, in connection with his arcival in 
New York from Nassau, constituted the grounds of his arrest by General 
Dix. 

On the part of the United States it was claimed that the fact of the 
claimant's having been actively engaged in aiding the enemies of the 
United States, and that he immediately thereafter came from Nassau, 
the principal port in the Atlantic from which intercourse with the States 
in rebellion was kept up through the blockade, to New York, justified the 
authorities of the United States in arresting and holding him both as a 
prisoner of war and as a probable spy. 

On the part of the claimant it was contended that there was no proof 
of any offence committed by the claimant against the laws of the United 
States, or the laws or principles of neutrality. That even if he had 
voluntarily participated in the cruise of the CMty of Richmond to equip 
the Stonewall, this fact would have furnished no justification for his 
subsequent arrest in New York, though it might have suflBced to deter- 
mine Her Majesty's government not to interfere for his protection or 
indemnity. That the informality in his passport was caused, if not con- 
trived, by the United States consul at Nassau, and that the assurance 
by that officer to the claimant that the passport was a sufficient one was 
in bad faith, and made with a view to the clHimant's arrest when he 
should arrive in the city of New York, the consul having sent by the same 
ship a letter addressed to General Dix, giving him the information upon 
which he acted; and that the claimant's imprisonment was unnecessarily 
and unjustl}'^ severe and prolonged. 

The commission unanimously awarded to the claimant the sum of 
$1,200. 

The cases of John C. Rahming, No. 7 ; Joseph Eneas, No. 126 ; and 
Joseph W. Biuney, No. 352, were of substantially the same character, 
and were all decided at tbe same time. These claimants were all dom- 
iciled in the city of New York, and there engaged in trade. All were 
carrying on a considerable trade with the port of Nassau, and were 
arrested on the charge of carrying on an unlawful traffic with the enemies 
of the United States under color of their trade with Nassau. Rahming 
and Eneas were both arrested on the 31st December, 1863, and confined 
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under military authority in Fort Lafayette, until July 2, 1864, and then 
discharged without trial, on giving bonds for their appearance if called 
on for trial by the United States authorities. Eahming had also been 
previously arrested, on a charge of having shipped arms to the rebels, in 
September, 1861, and had then been detained as a prisoner in Fort Lafay- 
ette for fifteen days. Binney was arrested on the 14th June, LS64, im- 
prisoned in fort Lafayette under military authority for five weeks, and 
then transferred to a jail in the city of Xew York, where he was detained 
seventeen days longer and was then discharged by General Dix without 
any bonds or security reiquired. 

In each of these cases it was alleged by the claimant, and proofs were 
taken in support of such allegations, that the claimants were innocent 
of the offences charged against them ; that their imprisonment was 
unnecessarily and improperly protracted ; and that they received im- 
proper and unnecessarily severe treatment during their imprisonment. 
Proofs were taken on the part of the United States to show the charges 
against them well founded, and to rebut the charges of improper treat- 
ment. In each of the cases allegations were also made of large result- 
ing damages to the claimants by reason of their imprisonment. 

Kahming, by his memorial, claimed damages $580,800, besides interest. 
He was awarded by the majority of the commission (Mr. Commissioner 
Frazer dissenting on the question of amount merely) the sum of 
$38,500. 

Eneas claimed damages $720,000, besides interest, and was awarded 
$1,540, all the commissioners joining. 

Binney claimed $100,000, besides interest, and was awarded $5,390, 
all the commissioners joining. 

In each of the cases I am advised that the decision turned upon ques- 
tions of fact, all the commissioners agreeing that the proofs, though 
suflBcient to warrant the arrest in each case, did not leave the truth of 
the charges free from doubt ; and that the detention of the prisoners 
without trial was unnecessarily protracted. Mr. Commissioner Frazer 
read an opinion in the case of Rahming, which will be found in the 
appendix, I. 

In the case of John Carville Stovin, No. 23, claimant was arrested at 
Cumberland, Md., in October, 180 L, on the charge of disloyalty, ia 
attending secession meetings in Cumberland, and being the means of 
transmitting information to the enemy. He was taken to Fort Mc- 
Henry, there detained for about five weeks, and discharged without 
trial. He alleged that his business as a manufacturer at Cumberland 
was stopped, and in effect destroyed by his arrest, and claimed dam- 
ages $380,794.27, besides interest ; including, however, some fire- wood, 
hay, corn, and oats, alleged to have been taken and appropriated by 
the United States soldiers. He alleged, also, ill-treatment while iu 
confinement. Proofs were taken on both sides on the question of his 
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disloyal conduct, and it was contended on the part of the United States 
that the facts of the case justified his arrest as a disloyal person, 
openly g^iving aid and comfort to the rebellion by his language and 
expressions of sympathy, in a village situated upon the frontiers of the 
enemy's country, and where such conduct involved danger to the mili- 
tary operations of the United States. 

On the part of the claimant the charges of disloyal conduct and lan- 
guage were denied, and proof was adduced to show him a law-abiding 
and peaceable inhabitant. 

The commission gave an award to the claimant of $8,300, all the com- 
missioners joining. 

In the case of Frank Russell Reading, Ko. 43, the claimant was 
arretted in the city of Washington on the 6th Jnly, 1864, that city then 
being threatened by the rebel forces under General Early ; was brought 
to trial before a military commission in Washington on the charge of 
uttering disloyal and treasonable language in the District of Columbia 
when threatened by the enemy, such language being calculated to give 
aid, comfort, and assistance to the enemy. He was found guilty by the 
commission, and sentenced to imprisonment for five years, with hard 
labor, at the Dry Tortugas, or such other military prison as the Secretary 
of War might select. Under this sentence he was imprisoned at Fort 
Delaware from the 30th August, 1864, till 1st June, 1865. 

On the part of the United States it was contended that the military 
commission was a lawful tribunal, competent for the trial and punish- 
ment of military offences, and having full jurisdiction of the case of the 
claimant, both as to subject-matter and person 5 that at the time of his 
arrest and trial Washington was a city in military occupation, environed 
by forts of the United States, occuj)ied and defended by their armies, 
the headquarters of the C6mmander-in-Chief of the Army and Navy of 
the United States, and, as the capital of the. country, always a vital 
point of attack for the rebel forces, and at this specific time the actual 
objective point of a vigorous and determined attack by the enemy, who 
actually reached, as their advanced post, on the 12th July, Fort Stevens, 
within the limits of the District of Columbia and within four or five 
miles of the Capitol. 

That the offence charged against Reading was a purely military 
offence, of which the civil tribunals had not cognizance, and so was not 
within the principle held by the Supreme Court in the case of Milligan, 
(4 Wall., 2.) 

That Reading having appeared in person and by counsel before the 
military tribunal, and having pleaded in chief, without raising any ques- 
tion to the jurisdiction, couhl not be heard to question the jurisdiction 
of the tribunal as to his person merely ; and that the commission hav- 
ing by law jurisdiction of the subject-matter of the charge, the failure 
to object to jurisdiction as to the person obviated all question as to 
5h 
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their complete jurisdiction. The counsel for the United States cited the 
case of Vallandigham, (1 Wall., 243.) 

On the part of the claimant it was contended that the military tribu- 
nal had no jurisdiction whatever, and that the imprisonuieut of the 
claimant under it was wholly without authority of law. 

The commission gave a unanimous award in favor of the claimant for 
$15,400. 

In the case of John I. Shaver, Ko. 51, the memorial alleged that the 
claimant, being at the time domiciled in Canada, but travelling in the 
United States on the business of the Grand Trunk Railway Company, 
a Canadian corporation, of which he was an agent, was arrested at 
Detroit, on the 15th October, 1861, by direction of Mr. Seward, the Sec- 
ff.etary of State of the United States j that he was taken thence to 
Fort Lafayette, in New York Harbor, and confined there, and subse- 
<l|aently at Fort Warren, in Boston Harbor, until the Cth January, 1862. 
He alleged that by his arrest he was thrown out of lucrative employ- 
anent as agent of the railway company named; that by it he lost the 
confidence of his employers and was unable to regain his position after 
kis release ; and that he suffered large pecuniary losses in consequence. 
He claimed damages $100,000. 

The arrest was made upon information communicated to Mr. Seward 
that the claimant was engaged in conveying communications between 
the rebels in Canada and those within the insurrectionary States. The 
proofs failed to sustain the charge, and it appeared that Mr. Kennedy, 
chief of police of the city of Kew York, immediately after the arrest of 
the claimant, reported to the State Department that he found no proofs 
to warrant his detention, or to implicate him in any improper communi- 
cation with the enemy. 

The commission awarded the claimant $30,204, Mr. Commissioner 
Frazer dissenting on the question of amount only. 

In the case of Samuel G. Levy, ISo. 61, it appeared that the claimant, 
a resident of Canada, on landing in Boston from a British steamship 
from Liverpool in May, 1864, was taken thence to New York, and there 
detained for about eight days, on a charge of being engaged in blockade- 
running. At the end of that time he was discharged upon giving bail 
for his appearance within six months, if required. He alleged large con- 
sequential damages by interference with his due attention to his business, 
and by the enforced breaking of an engagement of marriage in conse- 
sequence of his arrest, and claimed as damages, £20,000. 

The commission unanimously gave him an award of $930. 

In the case of James Stott, No. 271, it appeared that the claimant, 
domiciled in the State of Maine, was arrested at Dexter, Me., September 
2, 1863, on the charge of being a deserter from a cavalry regiment in the 
United States service; was sent thence to the regiment from which he was 
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alleged to have deserted, at Warren ton, Va., where it plainly appeared tbat 
the charge was unfounded, it being a case of mistaken identity. He was 
detained until the 9th of November, 1863; and, for the purpose of making 
him some compensation as to loss of time, and of giving him transporta- 
tion back to his home, was mustered into the United States service and 
discharged with the pay of a private soldier for the time he had been 
detained, and with transportation back to his home. 

An award was made for $775 in favor of the claimant, in which all the 
commissioners joined. 

John I. Crawford, No. 79, was arrested in the city of New York, on 
the 10th of May, 1864 ; sent to Fort Lafayette, and there detained until 
the 27th of July, 1864, when he was brought to trial before a military 
commission in the city of New York, on the charge of violation of the 
laws of war, in passing through the military lines of the enemy, fir«t, 
from South Carolina, by way of Richmond, to New York; second, from 
New York again, by way of Nassau and Wilmington, through the block- 
ade, to South Carolina ; and again from South Carolina, by way of Kich- 
mond, to New York ; and also by purchasing goods in New York, and 
sending them thence through the lines to Richmond, Va. He was 
convictt^d on all the specifications except that relating to the purchasing 
and sending of goods, and was sentenced to give bonds in such sum 
and with such sureties as should be satisfactory to the general in com- 
mand of the department, that he would not visit, traffic, or correspond 
with the States in rebellion, nor give aid, comfort, or information to the 
enemy during the war, in default of giving such bonds to be confined 
at hard labor during the war. The bond was immediately given, and 
Crawford was discharged. The proofs before the commission fully sus- 
tained the findings of the military tribunal. 

On the part of the claimant it was contended that the military tri- 
bunal was without jurisdiction, and that the claimant's imprisonment 
and detention were unlawful. 

The memorial claimed $500,000 as damages, and the commission 
nnanimously disallowed the claim. 

In the case of John Carmody, No. 85, it appeared that the claimant, 
domiciled in New Orleans, was, in March, 1865, conscripted into the 
military service of the United States ; the notice of his conscription 
requiring him to report for military service was addressed to him by 
the name of John Kemdy, and on receiving it he procured from the 
British consul at New Orleans a certificate of his British nationality, 
which he alleged that he presented to the officer in charge of the office 
at which he was required to report, but two days after was arrested by 
a squad of United States soldiers, and was detained in a military prison 
for some five or six weeks. The arrest and detention evidently arose 
from mistake growing out of the confusion of names. The memorial; 
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claimed $100,000 damages, besides interest, aud the commission attani- 
monsly awarded the claimant $500. 

In the case of William Patrick, No. 97, it appeared that the claimant^ 
a British merchant, domiciled in New York, was, on the 28th August, 
1861, arrested and committed to Fort Lafayette, where be was detained 
till the 13th September following, when he was discharged. His arrest 
was based on the charge that tbe firm in New York of which he was a 
member, and which had a branch house also Bit Mobile, Ala., was 
a channel for carrying on correspondence between rebels in Enrope and 
those in the insurrectionary States. Representations by highly respect- 
able citizens of New York of Mr. Patrick^s loyalty were made to the 
Secretary of State, and the British minister also intervened in his behalf. 
Investigation showed that the charge against Mr. Patrick was without 
foundation, and he was discharged after a confinement of seventeen 
days. The proofs established Mr. Patrick to have been a gentleman of 
high social and business standing, and also to have been in conduct 
marked by loyalty and good faith toward the Government during the 
rebellion, and to have furnished liberal contributions in its aid. His 
arrest was undoubtedly caused by false or erroneous information. 

On behalf of the claimant punitory damages were claimed. On the 
part of the ETnited States it was insisted that no such damages could 
be allowed ; that Mr. Patrick, domiciled within the United States, was 
exposed in the same degree with citizens of those States to arrest on 
falsecharges or erroneous information, and that, having been discharged 
within a reasonable time for inquiry to be made, he was not entitled to 
claim damages against the United States. That if any damages were 
awarded to him, they should be such only as would afford him fair com- 
pensation for tbe injury inflicted. 

The memorial claimed $100,000, besides interest. The commission 
awarded the claimant $5,160, Mr. Commissioner Gurney dissenting on 
the question of amount. 

In the case of Joseph J. Bevitt, No.. 104, the claimant, until that time 
domiciled in South Carolina and Virginia, left Bichmond in April, 1863, 
and passed through the rebel lines to the Potomac Biver, was there 
taken on board a United States transport steamer on the 30th April, 
1863, taken to Washington, detained in the Old Capitol prison until the 
lOtli May, and then sent back into the confederacy. 

On the part of the claimant, it was contended that Bevitt, being a 
British subject, and not having offended against the laws of the United 
States, or taken part in the domestic strife then in progress, was enti- 
tled to such egress without molestation by the public authorities. 

On the part of the United States it was maintained that the attempt 
of the claimant to enter the loyal portion of the United States from the 
enemy's country, and through his military lines, after having voluntarily 
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remaiaed withia the eiiemy^s country daring two years of the war, was 
one which the United States might lawfully prevent or punish, and 
that their sending hiiu back into the enemy's country, from which he 
came, was an act permitted by public law. 

The commission disallowed the claim, Mr. Commissioner Gurney dis* 
renting. 

In the case of William Ashton, No. 325, the claimant, nntil then domi- 
ciled in the State of South Carolina, in February, 1863, came north 
through the Federal lines under a pass from the confederate General 
Lee, and while crossing the Potomac River into the State of Maryland 
was arrested by the naval patrol, on the 7th February, 1863. He was 
taken to Washington, there detained until the 11th May, 1863, and then 
sent back through the lines into the enemy^s country* 

On the part of the United States it was contended that the case was 
parallel with that of Bevitt, above reported, and that the arrest, deten- 
tion, and return of the claimant were lawful acts under the recognized 
laws of war. 

The commission awarded to him the sum of $6,000, Mr. Commissioner 
Fraxer dissenting. 

The undersigned finds difficulty in reconciling the decision of the 
commission in this case with that in the case of Bevitt. It may be noted, 
bowever, that Bevitt was detained but twenty days before being sent 
back, while Ashton was detained three months and four days. 

In the case of Thomas Barry, No. 127, the claimant, domiciled at New 
Orleans, alleged that, on the 15th March j 1864, he was arrested without 
any cause or provocation, but arbitrarily and maliciously, by a provost- 
marshal under the orders of General Banks, then in command of the 
department^ was committed to the parish prison, there confined for 
ten weeks, and then released on giving a bond conditioned that he 
should report daily to the provost-marshal in the city of New Orleans. 
That he continued so to report until the 31st December, 1864, when the 
bond was cancelled and the claimant fully discharged. He claimed 
damages $50,000. The proofs showed that he was arrested in the act 
of clandestinely and in disguise attempting to pass from New Orleans 
through the lines into the enemy's country, having upon his person let- 
ters to residents within the enemy's lines, and carrying confederate 
money — the use of which was forbidden by the Federal authorities. 
That only two months before he had perpetrated the same offence in the 
same disguise; had visited many places within the enemy's lines, and 
had returned into the Federal lines in the same clandestine manner. 
Before his arrest he had applied for permits to go within the confederate 
lines for the alleged purpose of looking up and bringing back cotton 
alleged to have been owned by him; but such permission had been re- 
fused. 

The claim was unanimously disallowed. 
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Iq tbe case of Henry Glover, ^o. 134, the claimant, a resident of the 
State of Georgia, was, in November, 1864, in company with a companion, 
in Jones County, Georgia, within the enemy's territory, overtaken by a 
detachment of cavalry from tbe corps of General Kilpatrick, forming a 
part of the flanking force of General Sherman's army in the march from 
Atlanta to Savannah. His companion fled and was fired upon; claim- 
ant waited, was arrested and detained for twenty-four hours, when he 
was discharged, it appearing that he was a civilian and a British sub- 
ject. 

His claim was disallowed, all the commissioners agreeing. 

The case of Thomas H. Facer, No. 203, was similar in character to 
that of Glover, and was disallowed in like manner. 

In the case of the administrators of James Syme, No. 139, it appeared 
that the decedent had been for many years domiciled at New Orleans, 
and there carrying on a large trade as a wholesale and retail druggist ; 
that on the 28th August, 1862, he was arrested and taken before Major- 
General Butler, then in command of the Department of the Gulf, and 
there arraigned on charges styled in the memorial " false, wicked, and 
malicious," to the efl:ect that he had aided and abetted the so-called 
confederates by the shipment of sulphur, drugs, and medicines into 
their lines, and that he had violated his neutrality. General Butler? 
being satisfied of the truth of the charges, condemned him, without the 
intervention of any court or military tribunal, to be imprisoned at Fort 
Pickens for three years at hard labor with ball and chain ; the ball and 
chain were, however, within a few days, and before the commencement 
of execution of the order, remitted. He was detained in confinement at 
New Orleans for about six weeks ; then sent under guard to Fort Pick- 
ens, in Pensacola Harbor, Florida, and there confined until about the 
1st March, 1863, when he was brought back to New Orleans, and there 
detained during an investigation by a military commission, which re- 
ported him not guilty of the charges upon which he was imprisoned* 
Pending the proceedings of this commission he was discharged from 
confinement by order of General Banks, who had succeeded General 
Butler in command, on giving a bond, with surety, in the sum of $20,000, 
conditioned for bis appearance on requirement by the Government. 
Upon the report of the commission the bond was canceled August 28, 
1803. At the same time with his arrest his drug-store and contents, in 
New Orleans, were seized and appropriated to the use of the United 
States, and remained in their possession until about the 1st May, 1864, 
Vk^hen the store, with so much of the stock of drugs, &c., as had not been 
used, was surrendered to his possession by order of the War Depart- 
ment. 

A Large amount of testimony was taken on both sides upon the ques- 
tion of his guilt or innocence of the charges on which he was impris- 
oned. 
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On tbe part of the United States, it was also proved that the decedent, 
in November, 1861, and again in March, 1862, had accepted commis- 
sions as surgeon — first' with the rank of captain, and afterwards with the 
rank of major — in the battalion of the Louisiana State militia desig- 
nated as the British Fusiliers ; that this battalion was a regularly organ- 
ized portion of the State militia of the rebel State of Louisiana, but was 
organized under the reservation that its members should be required to 
serve only within the limits of the city of New Orleans ; that, on the 
acceptance of these commissions, the decedent was required by law 
to take, and did take, an oath faithfully to discharge the duties of the 
office to which he had been appointed, and to support, pi^tect, and de- 
fend the constitution of the State of Louisiana and of the Confederate 
States ; that at the time of accepting these commissions, respectively, the 
decedent was above the age of forty-five years, and was exempt by the 
laws of the State of Louisiana from militia service, by reason of age, even 
if otherwise liable by reason of nationality or domicile. Evidence was 
also given on the part of the United States to the effect that Dr. Syrae, 
shortly after the occupation of New Orleans by the Federal forces, re- 
fused to sell medical and surgical supplies to medical ofdcers of the 
United States Army. Dr. Sy me died in January, 1872, before the filing 
of the memorial, leaving a widow and one son entitled to inherit his 
estate, both born within the United States and always domiciled there. 

On tbe part of the United States it was contended that by the ac- 
ceptance of these commissions and the taking of the oaths above 
recited, Dr. Syme had deprived himself of the condition of a neutral 
alien and assumed the character of an enemy of the United States, and 
was not entitled to a standing as a British subject under the treaty ; 
that the proofs fully sustained the charges upon which he was con- 
demned by General Butler; that if any doubt existed upon the proofs 
now before the commission as to the truth of those charges, the evi- 
dence before General Butler and upon which he acted was certainly' 
sufficient to sustain his finding and to justify the condemnation pro- 
nounced by him upon the proofs before him; that as military com- 
mander of a captured city within the enemy's country, then strictly and 
solely under military government, General Butler was vested with 
full authority to administer military law, either in person or through 
military courts and tribunals organized under his order; that the of- 
fense of which he found Dr. Syme guilty was a crime under military 
law of a high grade, and justifying the sentence pronounced upon him. 

The memorial claimed damages for the arrest and imprisonment, 
$100,000 ; for the drugs and other property of the decedent taken and 
appropriated by the United States, (less the value of the amount re- 
turned,) and the rent of the store, $166,925 ; and damages by the break- 
ing up of the business of the decedent, and the loss of profits which he 
would have derived from the business, $150,000, besides interest. 

Tbe commission (Mr. Commissioner Frazer dissenting) made an award 
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in favor of the claimants for $116,200. I am advised that this award 
included nothing for damages for imprisonment, but was made solely 
in respect of the drugs and other property taken and appropriated by 
the TiTnited States, and the rent of the drng-store while occupied by 
them. Mr. Commissioner Frazer expressed his views upon the case as 
follows : 

Being over the military a^e, and exempt from military duty as a drnggist also, Dr. 
8yme took a commission iu the British Fusiliers and an oath of office to support the 
rebel confederacy, and evinced his hostility further, as I deem the weight of the evi- 
dence to show, by refusing to sell goods to the United States after New Orleans fell into 
Federal possession. This made him an actual enemy, and he could have no standing 
to prosecute a claim before this commission. The beneficiaries — his wife and child — 
have none, because they are Americans. His condemnation by General Butler was ' 
upon what appeared at the time to be satisfactory evidence, though it was subse- 
quently shown before the military commission, organized under the order of General 
Banks, that he was probably innocent of the charges upon which he was arrested. He 
was restored to liberty as soon as an investigation could conveniently be had ; and 
what remained unconsumed of his confiscated goods was also restored, together with 
the poaeessiou of his building. 

In SO much of this opinion of Mr. Commissioner Frazer as relates 
to the sufficiency of the evidence upon which General Butler acted to 
sustain his finding and sentence, and as relates to the probable actual 
innocence of Dr. Syme as appearing before the commission, I am advised 
that the majority of the commission concurred. 

In the case of William B. Booth, No. 143, a claim was made for $56,000 
damages for the alleged wrongful arrest of the claimant in the neighbor- 
hood of Fort Jackson, Louisiana, and subsequent imprisonment. He 
was arrested by United States soldiers on the 8th August, 1862, taken 
to Fort Jackson, and there confined till the 28th August; then sent to 
Fort Pickens, Pensacola Harbor, and there confined till the 15th August, 
1863; then taken back to New Orleans and detained till the 26th August, 
1863, when he was unconditionally released. 

Previous to his arrest, Dr. Booth, who resided in Louisiana, two miles 
from the forts and outside the lines of military occupation by the United 
States, had been on the request of Dr. Gordon, the surgeon of the forts, 
visiting and prescribing for the prisoners and Federal soldiers at the forts. 
Gien. Neal Dow, the commander, learning the fact, had notified him that 
he could not be. permitted to visit the forts without taking the oath of 
allegiance, or giving his parole of honor not to communicate information 
to the enem^'. Dr. Booth declined to do either of these things. After his 
arrest he still continued his refusal to give the required parole, and, per- 
sistingin his refusal, General Dow ordered his transfer to Fort Pickens and 
his detention there. At this time Forts Jackson and Saint Philip, lying 
on the opposite banks of the Mississippi some one hundred miles or more 
below the city of New Orleans, were occupied by a United States force of 
aboutsixhundred soldiers, and about the same number of liberated slaves, 
under the command of General Dow. The garrisons were weak, and a 
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large number of the troops actually there were prostrated by sickness. 
General Dow deemed it of the utmost importance that a knowledge of the 
weakness of his garrison should be kept from the enemy. The refusal of 
Dr. Booth to give the required parole roused the suspicions of General 
Dow, and when persisted in, led tohissendingtbeclaimantto FortPickens. 
During his stay at Fort Pickens, and after his retransfer thence to New 
Orleans, he still persisted in refusing to give the required parole, and 
was finally discharged, after a confinement of nearly thirteen months, 
unconditionally and without parole. Lord Lyons, during his confine- 
ment, in a letter to Mr. Ooppell, British consul at New Orleans, stated 
that the required parole was deemed not unreasonable by Her Majesty's 
government, after consulting the law officers of the Crown. 

On the part of the United States it was insisted that the arrest and 
detention of Dr. Booih were warranted as measures of just military 
precaution in regard to an enemy by domicile possessed of knowledge, 
the communication of which to the enemy would be highly dangerous 
to the United States, and who, by his refusal to give this proper and 
reasonable pledge, had, in the language of Lord Lyons, entitled the 
United States to treat him as a suspected person. 

The memorial of Dr. Booth also included claims to the amount of 
$83,890, besides interest, for property of the claimant alleged to have 
been taken and appropriated by the United States. 

The commission (Mr. Commissioner Frazer dissenting) awarded to 
the claimant the sum of $24,900, which award was, as I am advised, 
wholly in respect of property taken, and included nothing* on account of 
the arrest and imprisonment. 

John McCanu, No. 173, and John Murta, No. 195, natives of Ireland 
and domiciled in Luzerne County, Pennsjivania, were arrested there — 
McCaiin in September, 1863, and Murta in November, 1863 — by United 
States troops, under authority of a provost-marshal ; were taken to Fort 
Mifflin and there confined, McCann till March and Murta till April, 1864, 

The proofs showed that at the time of their arrest an organized con- 
spiracy existed in Luzerne County and vicinity to resist the Federal 
draft for troops; that great violence was used against Federal officers ; 
that open defiance of the Federal authority was made in public meet- 
ings of the mining population ; that loyal citizens sustaining the Gov- 
ernment had been assassinated, and measures had been adopted to 
ambuscade and massacre Federal troops, should they be sent there to 
enforce the draft ; that the principal disturbing element in this conspi- 
racy was the Irish Catholic miners ; that not only secret associations 
were formed, but public meetings were openly held for the avowed pur- 
pose of stopping the mines and thus stopping the war; that a large 
number of persons regarded as the ringleaders and most dangerous 
persons in this movement were arrested, and among them these two 
claimants. No proof was made of the complicity of either of the claim- 
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auts with the actual resistance to the draft or violation of law ; bat 
Marta was shown to have been a member of the orgcinization known as 
the " Knights of the Golden Circle," created to oppose the draft and 
aid the rebellion. Neither of the claimants was ever bronght to trial. 
In the case of McCann an award was made in favor of the claimant for 
$3,000, in which all the commissioners joined. In the case of Murta an 
award was made for $1,200, Mr. Commissioner Frazer dissenting. 

In the case of Thomas Kiley, Ko. 102, the claimant, a resident of La- 
zerne County, Pennsylvania, was drafted into the United Stat-es mili- 
tary service in November, 1803, was taken to Philadelphia and there 
held in the United States military barracks for about six weeks, when 
he was taken sick and sent to the hospital, and there remained confined 
by disease till the 6th of April, 1864, when he was discharged by the 
War Department, through the intervention of Lord Lyons, as being a 
subject of Great Britain, having received his pay as a soldier for the 
time during which he was held. 

On the part of the United States it was contended that he was held 
simply in consequence of his failure to comply with the regulations of 
the provost-marshal's department in regard to showing proof of alien- 
age. The case showed, however, that the proofs of his alienage were 
submitted by Lord Lyons to Mr. Seward in November, 1863, within a 
few days after his arrest, and his discharge was not ordered till about 
four months after. 

The commission unanimously awarded him the sum of $300. 

Edward McCabe, No. 197, was drafted into the military service of the 
United States in Queens County, New York, in September, 1863. He 
appeared before the enroUing-board and claimed exemption ; was in- 
formed of the regulation prescribing the method of making the neces- 
sary proof; was given time to file it, but failing to do so was arrested by 
order of the provost-marshal and detained for two days, when, having 
furnished the necessary proof, he was discharged. 

The commission unanimously disallowed his claim. 

Patrick J. O'Mulligan, No. 476, was drafted in Cayuga County, New 
York, in October, 1863. He appeared before the board of enrollment 
and claimed exemption as a British subject, but failed to comply with 
the regulations for the proof of alienage. He was detained for twenty- 
four hours, and on physical examination by the surgeon was found unfit 
for military service and was discharged. For those grievances he 
claimed the sum of $800,000, besides interest. 

His claim was unanimously disallowed. 

In the case of Mary Sophia Hill, No. 198, the claimant, a native of 
Ireland, wjis domiciled during the rebellion and for many years before 
in New Orleans. At the time of the capture of New Orleans by the 
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Federal forces in 1862, she was in attendance on the confederate hospi- 
tals in Virgiuisv, but shortly after returned to New Orleans under a 
proper pass. In 1863 she went to Ireland, and returned to New Or- 
leans, taking the oath of neutrality on landing. She again left New 
Orleans in the fall of 1863 under a pass and went to Virginia, where 
she remained for five months " rendering assistance in the hospitals and 
to prisoners by means of flags of truce." In 1864 she returned to New 
Orleans, and having no pass was arrested and detained in prison for 
two days } when, having satisfied the provost-marshal that she was a 
British subject, she was released on bail. After her discharge and 
while sick she alleged that she was called upon by a woman who gave 
the name of Ellen Williams, and gave her a note purporting to be from 
Gen. Tom Taylor, an officer of the confederate service commanding a 
I)ost within the confederate lines in Louisiana. This woman informed 
claimant that she was going through the lines into the confederacy if 
she could get a pass from General Banks, and offered to take letters 
from the claimant. Claimant gave to her a letter to General Taylor, 
acknowledging the receipt of his letter, and saying to him, " Communi- 
cate and state what you require, and 1 will do all in my power ; I will 
be here until the end of July," She also gave to her a letter addressed 
to her brother, a soldier in the confederate service in Virgin]a,ln which 
she denounced the " Yankees;" and said, among other things, " We have 
accounts of the battles in Richmond, but so hashed up to suit northern 
palates you can make neither head nor tail of the affair ; but through 
my spectacles I see General Grant and his well-whipped army with 
their faces toward Washington and their backs to the hated city of 
Richmond, except those who take their summer residence at Libby. 
Tell the boys Banks has made a splendid commissary to Dick Taylor's 
army, and they were so ungrateful as also to whip him, and very badly." 
She also gave this woman another letter of similar character, ad- 
dressed to Mrs. Graham, a person living in Montgomery, Alabama, 
within the lines of the confederacy. 

These letters were delivered on the 20th May, 1864; and within a 
few days after she was arrested by an officer of the provost-marshal's 
bureau, committed to prison, and there detained until July, when she 
was brought before a military commission and tried on the charge of 
"holding correspondence with and giving intelligence to the enemy, in 
violation of the Fifty-seventh Article of War," the specifications being the 
written letters above named. She was found guilty of the charge except 
the words " and givingintelligenceto ;" and was sentenced to " be confined 
during the war, at such place as the commanding general maj' direct." 
The proceedings and findings of the commission were approved by 
Major-General Hurlbut, then in command; but the sentence was so 
modified as to direct the claimant to be sent into the so-called confed- 
eracy as an enemy ; and the provost-marshal-general was charged with 
the execution of the order. 
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At the time of her trial New Orleans was still under military govern- 
ment, but the United States district court had been reorganized under 
Judge Durell, and was in operation in that city. No State tribunals 
were in operation, nor any local tribunals, except under authority and 
permission of the military commander. 

On the part of the claimant it was contended, first, that the claimant 
T(ras not amenable to military jurisdiction, but must be tried, if at all, 
befpre the civil tribunals ; second, that if amenable to military jurisdic- 
tion, the commission before which she was tried was not a competent 
tribunal ; that by the Fifty-Seventh Article of War (2 Stat, at L., 366) the 
only military tribunal having cognizance of such an offence was a court- 
martial, a tribunal distinct and different frooli a military commission ; 
third, that the finding of the military commission that she was guilty of 
the charge except the words *' and giving intelligence to,'^ was in fa<jt 
an acquittal, correspondence with the enemy without giving him intelli- 
gence not being a military offence or a violation of the article above 
referred to ; fourth, that the commanding officer had no authority to 
change the punishment directed by the sentence of the court, and sub- 
stitute banishment into the confederacy for imprisonment; that this 
substitution was not with the consept of the claimant, and was not a 
mitigation of punishment ; fifth, that the letters were not in fact sent 
into the confederacy, but were delivered by the messenger to the United 
States military authorities in New Orleans, and that the evidence tended 
to prove that the pretended messenger to whom they were delivered 
was in fact a spy and agent of the United States. 

On the part of the United States it was contended that the offence 
charged against the claimant was a military offence purely, not cogniza- 
ble by the civil tribunals; that the claimant, domiciled in a city within 
the enemy's country and recently captured from the enemy, held by 
military power only, and governed only by military authority, was 
amenable to military jurisdiction ; that the tribunal before which she 
was tried was a competent military tribunal, organized under sufficient 
military authority, and having jurisdiction both of the subject-matter 
and of the person of the claimant; that irrespective of the proceedings, 
finding, or sentence of the commission, the commanding general had 
uU authority to expel the claimant from the city and send her within 
the enemy's lines, on satisfactory evidence of her active sympathy with 
the rebellion, and of her attempt merely to communicate with the enemy, 
and that the modification and mitigation by the commanding general of 
the punishment decreed by the military tribunal was one of lawful 
power, and was not a matter of which the claimant could rightfully 
complain. 

The commission gave an award in favor of the claimant for $1,560, 
Mr. Commissioner Frazer dissenting. This claimant was the same per- 
son whose original memorial (No. 8) was dismissed by the commission 
on account of its improper and indecorous language. 
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The case of Colin J. Nicolson, No. 253, may properly be reported in 
connection with that of Miss Hill. Nicolson, a native of Scotland, had 
been domiciled in New Orleans since 1852, He was arrested in that 
city on the 15th of September, 1864 ; was detained in prison till the 
22d of November, 18C4, when he was brought before a general court- 
martial in that city and tried on the charges, first, of relieving th^ 
enemy with money, by investing money in bonds of the Confederate 
States and transmitting the same to England for sale there ; and, sec- 
ond, of holding correspondence with the enemy by letters passing be- 
tween himself and one Violett, an enemy of the United States, resident . 
at Mobile ; and in and by such correspondence devising means for 
bringing cotton out of the confederacy, and disposing of it for the joint 
benefit of himself and Yiolett, and for negotiating and selling bonds of 
The Confederate States. He was convicted on both charges, and was 
sentenced to imprisonment at Fort Jefferson, Fla., or at such other place 
as the commanding general should direct, for five years. The sentence 
was approved by General Canby, commanding, and the claimant was 
committed to confinement at Fort Jefferson, where he remained for about 
nine months, when he was pardoned by the President of the United 
States. 

The questions involved and the doctrines maintained by the respect- 
ive counsel in the case of Miss Hill were urged upon the commission in 
this case. The counsel for the claimant further contended that the 
dealing in bonds of the enemy in New Orleans and transmitting them 
thence to England for sale was not a " relieving of the enemy with 
money ,^^ or in any manner a giving of aid to the enemy, and that the 
correspondence of the claimant with Violett involved no aid or comfort 
to the enemy, gave no information to them, and constituted no military 
offence. He cited the first article of the treaty between the United 
States. and Great Britain of 3d July, 1865, (8 Stat, at L.;) also Milli- 
gan'8 case, (4 Wall., 2:) Egan's case, (5 Blatchford, C. C. E., 320;) the 
Venus, (2 Wall., 259 ;) the Circassian, (id., 158 ;) the Ouachita cotton, 
(6 id., 531 ;) Coppell vh. Hall, (7 id., 542 ;) Thorington vs. Smith, (8 id.j 
12 ;) the Grapeshot (9 id., 129.) 
The memorial claimed $500,000 damages. The claim was disallowed 

by the commission, Mr. Commissioner Gurney dissenting. 

In the ca«e of James McVey, No. 208, the claimant alleged that he 
was twice arrested. It appeared that the first arrest was within the 
enemy's lines, when he was detained for some four weeks to prevent his 
communication with the enemy. The second time he was arrested while 
in the act of carrying goods across the lines from the enemy's country, 
and was held in confinement several weeks. His claim was unanimously 
disallowed. 

Substantially similar to this last case, in regard to the character of 
the arrest, were the cases of Isaac Milner, No. 207, in which an award 
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was made in favor of the claiinaut for property, but including nothing 
for the alleged arrest; of Samuel Simpson, Ko. 217, which was unani- 
mously disallowed; of John Garew, No. 224, which was disallowed, Mr. 
Commissioner Gurney dissenting; of Henry F. White, No. 233, which 
was unanimously disallowed ; and of John Gale, No. 247, in which there 
was an award for property, but including nothing on account of the 
arrest or imprisonment. 

In the case of Joseph W. Scott, No. 226, the claimant, domiciled at 
Jacksonville, Fla., was there arrested by order of the commanding oflS- 
cer in November, 1864, on the charge of disloyalty, and detained in con- 
finement for some three months. Jacksonville was an inland town, on 
the Sainc John's Eiver, which came into the hands of the United States 
forces in February, 1864, and from that time to the close of the war was 
occupied by them ; but the rebel forces, most of the time, were within 
its immediate vicinity. 

On the part of the United States it was insisted that the military 
commander was necessarily invested with absolute power for the control 
of the city ; and that it was his duty to take such measures as should 
prevent inhabitants disloyally disposed from communicating with the 
enemy ; and that nothing in the case of Mr. Scoti showed an abuse of 
this authority. 

An award was made in favor of the claimant in respect of prop- 
erty taken by the United States troops, but it included nothing for 
imprisonment. 

In the case of James T. Munroe, No. 235, claimant had embarked at 
New Orleans in August, 1864, on board a steamer for Matamoras, 
Mexico, with the machinery for erecting a saw-mill at that place. The 
steamer was stopped at Fort Jackson on the charge of having contra- 
band goods en board intended for Texas, brought back to New Or. 
leans, and the claimant was there detained by the military authorities 
for two days on board the steamer, and for twelve hours iu the military 
prison at that city. It appeared that, while he was in confinement, his 
trunk on board the steamer was broken open, either by the provost- 
guard or in consequence of their negligence, and money, wearing ap- 
parel, and other articles were stolen from it. On complaint made to 
Major-General Canby, in command of the city, an order was made by 
him declaring these transactions, if true, to be exceedingly discreditable 
to the guards, and directing the provost-marshal to take measures to 
bring the offenders to justice. An investigation was ordered, but the 
offenders did not appear to have been discovered, and no reparation was 
made to the claimant. 

On the part of the United States it was urged that the arrest and de- 
tention were lawful and reasonable for the purpose of inquiry as to the 
character of the vessel, and that the United States were not'liable to 
reclamation for the theft of the claimant's property. 
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An award'was made in favor of the claimant for $1,540, in which all 
the commissioners joined. 

In the case of Susan B. Jackson, No. 255, the claimant, in behalf of 
herself and her four minor children, claimed damages for the arrest of 
John Jackson, the husband of the claimant, at Knoxville, Tenn., and 
his banishment within the enemy's lines, with his family, in Jannar}', 
1864. It appeared that Dr. Jackson, the husband, had been a resident 
of Knoxville for some years and until after the breaking out of the war ; 
that he had sent his family to England in August, 1861, and himself 
followed them in June, 1862; that he returned to New York in O(».tober, 
1862, and in January, 1863, having obtained the proper peirmission, re- 
turned to Knoxville for the alleged purpose of disposing of his property 
there. Instead of disposing of his property he remained at Knoxville, 
and there entered into trade. Both before his departure for England 
and after his return, in 1863, he had been an open and active sympathizer 
with the rebellion, denouncing the United States Government and en- 
couraging and aiding the rebels down to the surrender of Knoxville to 
the United States forces in September, 1863. Evidence was also given 
on the part of the United States showing conduct evincing a hostile 
spirit toward the United States Government. On the 29th January, 
1864, the following notice was addressed to him by General Foster's 
provost- marshal : 

Owing to your persistent disloyalty to the Government of the United StateA, it has 
hoen decided to send you and your family south of the Federal linca. You will, there - 
fare, be prepared to start on receiving ^rther nx>tice. 

The further notice was served on the 30th January, requiring him to 
be ready to depart on the 3d February, on which day Jackson and his 
family were sent through the rebel lines under a flag of truce. 

An award was made in favor of the claimant in respect of property 
of her own appropriated to the use of the United States, but including 
nothing by reason of the arrest and banishment complained of. 

Joseph M. P. Nolan, No. 272, was arrested by the military provost- 
marshal at Saint Louis, Mo., in October, 1861, on the charge of disloy- 
alty to the United States, and of having written a letter to an alleged 
enemy of the United States in Canada, giving information as to mili- 
tary movements. Ho was detained in prison at Saint Louis till June, 
1862, then transferred to the military prison at Alton, 111., and there 
detained till August, 1863, when he was finally discharged. His release 
was offered him in December, 1861, and on one or two other occasions, 
on his giving his parole to do no act unfriendly to the United States. 
This parole he refused to give. Great and unnecessary hardships in 
connection with his confinement were alleged on the part of the claim- 
ant; and the proof conclusively showed that the prison in which he was 
confined at Alton was wholly unfit in its appointments and sanitary 
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condition for the confinement of prisoners, especially for the large num- 
ber there confined ; and that at times the treatment ot the prisoners, 
including the claimaQt, was harsh and cruel. 

An award was made in favor of the claimant for $8,C0D, all the com- 
mission joiuiDg. I am advised that the majority of the commission, at 
least, held the original arrest of the claimant and his reasonable deten- 
tion justified; but that his long confinement and improper treatment 
during it were not justified. 

In the case of Mary Nolan, No. 273, the claimant alleged that she was 
arrested at Saint Louis by a detective in the employ of the United States 
authorities .in September, 1864; taken before the provost-marshal at 
Saint Louis, and committed by him to the Chestnut-street prison, where 
she was detained for an entire day ; and that she wa« there subjected 
to im[>roper treatment. She claimed damages $10,000. The evidence 
in her case showed that she was brought before the provost- iparshal, 
apparently upon a subpoena, to testify in a case before him ; that 
she refused to testify, and defied and insulted the oflBcer, who committed 
her to the city prison, where she was detained for nine or ten hours. 
Her allegations of improper treatment were not sustained. The com. 
mission unanimously disallowed her claim. 

In the case of John F. Parr, No. 285, the claimant, a resident of Nash 
ville, Tenn., then in possession of the rebel forces, passed through the 
lines into Indiana, and thence to Bufialo, N. Y., in October, 18G1. He 
went thence to New York City, where he bought some clothing, shoes, 
medicines, and other goods, and returned thence to Buffalo, where he was 
arrested immediately on his arrival, on the 20th of October ; he was taken 
to Fort Lafayette in New York Harbor, there confined for about four 
months, and was finally discharged in February, 1802, without a trial. 

An award was made in his favor for $4,800, in which all the commis- 
sioners joined. I am advised that the award proceeded on the ground 
that though his original arrest and reasonable detention were lawful, 
his detention for four months without trial was held not justified. 

In the case of Kichard Hall, No. 318, the claimant was arrested in 
Maryland, on the 6th of March, 1864 ; was brought before a military 
commission on the charge of having unlawfully passed from the loyal 
States through the Federal and confederate military lines into the State 
of Virginia, and there held illegal intercourse with the enemies of the 
United States, and then returned through the lines in the same manner. 
The military commission found him guilty of the ofience charged, and 
sentenced him to imprisonment in Fort McHenry, Maryland, for the term 
of four months, and to pay a fine of $6,000, and to be imprisoned until 
the fine should be paid. He was accordingly imprisoned for the four 
months, and for twenty days thereafter, when he paid the $6,000 and 
was released. 
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Oq the part of the claimant it was alleged tbat his visit to Virginia 
was without unlawful intent and for innocent and social purposes. TbiB 
allegation was answered on the part of the United States by proof that 
the claimant took orders from the confederate military authorities at 
Richmond for military supplies, which he undertook to purchase for 
them, and that he returned through the lines with the purpose of exe- 
cuting such orders. The counsel for the claimant claimed that the mili- 
tary commission was without jurisdiction, citing the case of Milligan, 
(4 Wall., 2.) The counsel of the United States claimed that the oflfence 
was purely a military one and cognizable by the military tribunals under 
the Articles of War. 

Tbe commission (Mr. Commissioner Frazer dissenting) made an award 
in favor of the claimant for $3,984. I am advised that this amount was 
made up of the sum of $5,000, part of the fine of $6,000 imposed, 
which the commission deemed excessive, reduced from United States 
currency in which it was paid to gold, and interest added to make up 
the amount of the award. 

In the case of Llewellyn Crowther, No. 562, the claimant was arrested 
in Baltimore in July, 1863, taken before Colonel Fish, then provost mar- 
shal there, and detained in confinement at the Gilmore House for about 
eight hours. The arrest grew out of a quarrel between the claimant and 
two other persons at a hotel in Baltimore, of which complaint was made 
to Colonel Fish, and the claimant was charged with using seditious and 
disloyal language. He alleged that Colonel Fish, on the arraignment of 
the claimant before him, used language abusively and indecently Vio- 
lent toward him and toward his country and Queen. He claimed dam- 
ages $10,000, and the commission unanimously awarded him the sum of 
$100. 

In the case of John M. Vernon, No. 364, the claimant alleged that he 
had always been domiciled in England, the country of his nativity. It 
appeared, however, that he had resided in the United States most of 
the time since 1849, and had been there engaged in trade. He was in 
Europe at the breaking out of the war, but returned to the United States 
iu June, 1861, and thence passed into the confederacy, remaining there, 
with the exception of a temporary absence in the latter part of 1861, 
till January, 1863. 

He alleged that he had always maintained his neutrality between the 
United States and the confederate government ; that in January, 1863, he 
sailed from the port of Charleston in the steamer Huntress, owned by him- 
self and laden with cotton, principally owned by himself, for Nassau, N. P.; 
sneceeded in passing out through the blockade, but on the day after his 
departure, and upon the high seas between Charleston and Nassau, the 
steamer took fire and was destroyed, the claimant with the master and 
crew escaping in two ship's* boats. These boats were picked up by a 
6 H 
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United States war-vessel on the ocean, on the 18th Jaunary, and the 
chiiniant was carried to Hilton Bead, S. C, there transferred to another 
vessel, carried to New York, examined before the United States marshal 
there, and committed to Fort Lafayette, in New York Harbor, in which 
fort, and afterwards in Fort Warren, Boston Harbor, he was kept confined 
till October, 1865, when he was released apon his written pledge that he 
would " sail from Boston, Mass., by the earliest opportunity, and leave 
the United States of America, not to return without the special permis- 
sion of the President thereof." 

He alleged large losses resulting from his imprisonment, by the waste 
and destruction of his property in the Southern States during his im- 
prisonment, and in consequence of his business being deprived of his per- 
sonal attention ; and claimed damages, in all, to the amount of £338,133. 

The proofs on the part of the United States showed that, up to his de- 
parture from Charleston, in July, 1863, he had been largely and actively 
engaged in rendering aid to the confederate government in its war 
against the United States ; that he individually, and as a partner in 
the firms of Vernon & Co., and Vernon, James & Co., had entered into 
large contracts with the confederate government for the supply of arms, 
ammunition, and military supplies, including twelve large rifled can- 
non, and large quantities of gun-barrels, rifles, pistols, powder, army 
clothing, shoes, blankets, &c. ; that he had been engaged in the man- 
ufacture of arms during the war, at Wilmington, N. C, for the benefit 
of the confederate government. At the time of his capture some of his 
contracts were found upon him : these contracts also granting to his 
firm, on the part of the confederate government, certain privileges of 
purchasing cotton and tobacco, and transporting the same without 
hindrance, and exporting them to all ports except those of the United 
States, with convoy if desired. Correspondence ensued between Lord 
Lyons, Her Majesty's minister at Washington, and Mr. Seward, the 
•Secretary of State of the United States ; and upon submission to Her 
Majesty's legation of the proofs found upon the person of the claimant 
further intervention in his t)ehalf was declined. 

Mr. Stuart, then Her Majesty's acting minister at Washington, on 
the 23d September, 1863, addressed to Mr. Vernon the following letter : 

Sir : I heg to inform yoa, in reply to your letter of the 19fch instant, that I lately 
received a dispatch from Earl Bossell, stating that your case had been fully considered 
by Her Majesty's government in communication with the law advisers of the Crown. 

It appears to Her Majesty's government, Judging by the evidence produced, that you 
are a born British subject, and it does not appear tbat you have obtained naturaliza- 
tion in the United States, or exercised political privileges as a citizen. 

But taking other circumstances into consideration, and more particularly that you 
have identified yourself in the strongest manner with the fortunes of the so-called 
Confederate States, and that you were, when taken, actually engaged in rendering 
material assistance to the government of these States, although deriving a commercial 
profit from so doing, Her Majesty's government are of opinion that the United States 
Government are justified in treating yon as a de facto belligerent. 

The evidence, moreuver, shows that although, during a residence of twenty-three 
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years in the Southern States, you paid occasional visits to England, yon had no in- 
tention of returning to permanent residence in your native country, and that you were 
practically and de facto a willing citizen of the Confederate States, engaged in equip- 
ping their army. 

Her Majesty's government, therefore, consider, under the circumstances, your release 
cannot be claimed as a matter of right merely because you were born a British subject, 
but Earl Russell desires that Her Majesty's legation should, nevertheless, endeavor to 
persuade the United States Government to mitigate or shorten your captivity. 

I accordingly represented to the Secretary of State, on the 10th instant, that it 
would be a gratification to Her Majesty's government to learn that your captivity hud 
been mitigated or shortened through the clemency of the United States Government, 
and your case is consequently again under consideration. 

From that time forth Her Majesty's government uniformly and con- 
sistently declined any international interference for the protection of 
Mr. Vernon, and disclaimed all pretence of right to intervene in his be- 
half. Sir Frederick Bruce, then Her Majesty's minister at Washington, 
as late as 24th October, 1865, said in a letter to Mr. Vernon, in 
response to an application from him: "My instructions prohibit my 
interfering in your behalf." 

A labored argument was filed.on behalf of the claimant, by which it was 
contended that the imprisonment of the claimant without trial was utterly 
unjustifiable; that it was prolonged in a manner never contemplated by 
the British authorities; that while under restraint his treatment was iude 
fensible, and that the order of banishment from the United States, and 
the subsequent refusal to revoke it, were outrages against all law aiui 
justice. That the decision of Her Majesty's government, justifying the 
treatment of the claimant by the United States Government as a de 
faeio belligerent, was erroneous; that the condition of the claimant, at 
the time of his capture, was that of a neutral alien engaged in commer- 
cial transactions only with the confederate government, and that such 
transactions were not criminal and did not deprive him of his neutral 
character. That even if he had previously been an enemy by domicile, 
be had, when he embarked from Charleston on the Huntress, left the 
country of his former domicile without the intention of returning, and 
his native domicile, native allegiance, and n^itive status had thereupon 
iustantly reverted to him, and that the decision of Her Majesty's gov- 
ernment, justifying his detention by the United States, and refusing to 
intervene in his behalf, could not be taken as prejudicing the claimant's 
individual right to reclamation under the rules of international law. 
The counsel for the claimant cited, in support of these propositions, the 
following authorities : 4 Blackstoae's Com., 76; Halleck's Law of Wan 
c. 29, § 3, p. 695; 2 Kent's Com., 49; Inglis t?. The Sailors' Snug Harbor, 
3 Pet, 99; Vattel, lib. 1, c. 12, § 218; 2 Brown Civ. & Adm. law,c. 7, p. 
327; The Venus, 8 Cranch, 278; The cases of Adlam, No. 40; Doyle, 
No. 46, and Tongue, No. 49, decided by this commission ; Calvin's case, 
7 Coke 5 Gardner's Inst. Int. Law, pp. 448, 489 ; Livingston r. Maryland 
Ins. Co., 1 Cranch, 542 ; Wheaton's Elements, part 4, c. 1, pp. 561 to 
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569; Halleck, c. 21, § 18, p. 503; id., c. 29, § 3, p. 315 ; 1 Kent's Com., 
§ 5, p. 73 ; Story's Couflict of Laws, c. 3, § 27, p. 61 ; Woolse>'s Int Law, 
p. 100; 1 Duer on Ins., pp. 515, 520; The Frances, 8 Cranch, 280, s. c, 
1 Gall., G.C.E., 614; TheDosHeruianos,2 Wheat.,77; The Friendschafif, 
3 id., 14; The United States vs. Guillem, 11 How., 60; The Ann Green, 
1 Gall.,0. C. E., 275; The St. Lawrence, id.y 267; Oatlin V8. Gladding, 4 
Mason, 308; The State vs. Hallett, 8 Ala. Rep., 159; 3 Phillimore, § 85, 
p. 129; id., § 4, pp. 404, 604; Twiss, § 43, p. 83; De Bargh, c. 2, p. 36 ; 
Westlake, c. 3, § 40, p. 39 ; 2 Wildman, pp. 15, 43 ; 1 id., p. 57 ; The In 
dian Chief, 3 Rob., 12; The Etrusco, id,, 31; The Harmon^^, 2 id., 322 ; 
The Ocean, id., 91; The Virginia, 5 id., 98; Boswell's Lessee vs. Otis, 9 
How., 336. 
The commission unanimously disallowed the claim. 

In the case of William B. Forwood, 'So. 394, the claimant, a British 
subject, domiciled in England, in October, 1861, landed at New York 
from the steamer City of Washington from Queenstown. He was 
arrested immediately on landing from the steamer, on information that 
he had, both in Liverpool and on board the steamer npon his passage, 
expressed himself as a warm friend of the rebellion, and that he was 
connected with a firm engaged in running the blockade, and upon 
the suspicion that his visit to New York was for the purpose of pro- 
moting corresjjoiidence with the enemy. He was detained at the office 
of the chief of police in New York for some three or four hours, his 
person and baggage examined, and he was then discharged. He 
claimed, as damages for his arrest, £5,000. The commission disallowed 
his claim, Mr. Commissioner Gurney dissenting. 

In the cases of Stephen Jarman, No. 418 ; Robert Bowden, No. 419 ; 
Samuel Joseph Redgate, No. 420; and John Henry Ellsworth, No. 421 ; 
the claimants were respectively the master and passengers on the 
British steamship PeterhoflF, captured as prize of war by the United 
States steamer Vanderbilt, near the Island of St. Thomas, in Feb- 
ruary, 1863. The case of the Peterhoff will be more fully reported 
under a subsequent head. Bowden, Redgate, and Ellsworth were respect- 
ively in charge of portions of the cargo of the Peterhoff, either as 
owners or consignees, or as agents for owners or consignees. The 
Peterhoff was taken, on her cai)ture, first to Key West and thence to 
New York, where she was libelled in the United States district court. 
Jarman, Bowden, and Redgate were taken with the vessel to New York^ 
and detained till their depositions, in preparatorio, were taken, when 
they were discharged. Ellsworth was discharged at Key West, without 
being taken to New York or examined as a witness. He was detained 
on board the Peterhoff from her capture, 25th February, till the 25th 
March, eighteen days after her arrival at Key West. Jarman, Bowden , 
and Redgate were examined as witnesses in New York, on the 1st day 
of April, the fourth d^y after the arrival of the Peterhoff in New York 
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Harbor, and were respectively discharged immediately after their exam- 
ination. 

On the part of the claimants, respectively, it was contended that the 
capture of the Peterhoff was nnlawfal, and the detention of these claim- 
ants, respectively, was likewise unwarranted by prize law. 

On the part of the United States it was contended that the Peterhoft 
was rightfully captured on justifiable cause, and that the detention of 
these claimants as witnesses was warranted by the law and practice of 
the prize courts ; and that as to Ellsworth, his release at Key West 
without examination as a witnesss, and without being taken to New York 
where the vessel was libelled, could not be considered as an aggravation 
of his imprisonment, nor as giving him any right of reclamation, which he 
would not have had if taken to New York and examined as a witness, as 
he lawfully might have been. 

The commission unanimously disallowed all the claims. 

The case of Philip George Beaumont Dean, No. 465, was of like chs^r- 
acter with the four last named. The claimant was captured on board 
the British brig Dashing Wave, (whose case will be hereafter reported,) 
off the month of the Eio Grande Eiver, in November, 1863. He was 
rated as an able seaman on the brig, though in fact a passenger and a 
son of one of the owners of the brig. He was taken with the vessel to 
New Orleans, where the vessel was libelled ; was examined as a witness 
in preparatorio 28th November, 1863, six days after the arrival of the 
vessel at New Orleans, and was then released. His memorial alleged 
that from that time till the 23d July, 1864, he was ^^ detained on parole 
by the commissioners of the United States Government" at New Orleans, 
but his evidence showed no such detention or parole, and it appeared 
that his stay in New Orleans after his examination was a voluntary one, 
for the purpose of looking after the interests of the owners of the vessel 
and cargo. 

His claim was unanimously disallowed by the commission. 

In the case of George F. Canty, No. 443, the claimant was a British 
subject, for several years domiciled in Central America, but from March 
to December, 1863, temporarily resident in the city of New York, engaged, 
ashe alleged, in commercial enterprises connected with Central America. 
He was arrested in New York by the United States military authorities 
on the eve of his departure for Nicaragua by steamer, 24th December, 
1863 ; detained in a prison in the city of New York for three days, then 
transferred to Fort Lafayette, and there confined till the 14th March, 
1364, when he was discharged without trial and without information of 
the grounds of his arrest, except the general statement that he had been 
engaged in aiding the enemies of the United States, or violating the 
neutrality laws and regulations. It appeared that he was arrested in 
company with one Dr. Segur, in connection with whom he had been 
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engaged in purchasing arms, as was alleged by them, for the state of 
San Salvador, and that the circamstances of the purchase and shipment of 
these arms were such as to lead to the strong suspicion that they were 
in fact purchased and shipped for the use of the confederate government. 
Shortly after his arrest he was brought before a military commission at 
New York and interrogated as to his connection with Dr. Segur, ftnd 
purchase of arms made by him. Most of these questions he refused 
to answer, on the ground that he had " been advised not to compromise 
himself or his friends in any shape or manner." He was thereupon 
remanded to prison. The charge that the arms were in any way designed 
to aid the enemies of the United States was not sustained by the proofs. 
The claimant alleged large pecuniary losses resulting from his imprison- 
ment. 

The commission made an award in his favor for $15,700, Mr. Com- 
missioner Frazer dissenting on the question of amount. 

'■ John Tovell, No. 446, a Baptist clergyman, was arrested at Nashville, 
Tenn., on the 9th November, 1862, on the charge of disloyalty to the 
United States, and of having in the course of a funeral oration delivered 
at Nashville used language strongly denunciatory of the military author- 
ities in charge of Nashville, and tending to incite disaflfection and rebel- 
lion. Nashville was a town within the insurrectionary states, captured 
by the United States in the spring of 1862, and held by them as a mili- 
tary post and under military government at the time of the claimant's 
arrest. lie was detained in prison till the 8th June, 1863, and thea 
banished into the confederate lines. 

The commission awarded him $830, Mr. Commissioner Frazer dis- 
senting, 

Henry E. Smith, No. 461, a physician, domiciled at Louisville, Ky., 
within a State not in rebellion, was arrested at that place by the military 
authorities of the United States, in July, 1864, on a charge of circulating 
treasonable documents, the documents in question being copies of a 
handsomely printed placard highly laudatory of the confederate General 
Robert E. Lee, as a patriot. Christian, and hero of unfaltering devotion 
to duty, &c. Louisville and the State in which it was situaedt 
contained a large proportion of synripathizers with the rebellion ; and it 
was contended on the part of the United States that the circulation of 
this document by Dr. Smith was made with the direct purpose and in- 
tent of giving aid to the rebel cause ; that it was calculated to give such 
aid, and that his imprisonment and detention were lawful military acts- 
The claimant was imprisoned for about fourte.en weeks, and was then 
discharged without trial. 

The commission gave an award for $1,540, Mr. Commissioner Frazer 
dissenting. 
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Eobert McKeown, No. 463, was in March, 1863, while employed aa a 
ship-carpenter in the service of the United States Government on board 
the gnnboat Benton, on the Mississippi Kiver, near the mouth of 
the Yazoo, arrested by the commanding officer of the gun-boat, confined 
in the hold for about four days, then transferred to another gun-boat, 
and taken to Cairo, III., where he was discharged on the 5th April, after 
a confinement, in all, of thirteen days. He alleged improper treatment 
during his confinement, in consequence of which his health was materially 
injured. His arrest was upon the charge of disloyal and seditious 
language against the United States while employed on board the gun- 
boat. 

The commission unanimously made an award in his favor for $1,467. 

5. Prize cases. 

These claims related to vessels and their cargoes captured as prize 
by the United States during the war, and libelled in the prize-courts of 
the United States. In a portion of them final sentence of condemnation 
of the vessel or cargo, or both, was given by the courts of the United 
States, and the claim was now brought for the alleged value of such 
vessels and cargoes, alleging the condemnation to have been wrong- 
ful. In the other cases judgment of restitution was given by the 
courts, and the claim was now brought for damages by reason of the 
alleged wrongful capture and detention, and for costs and expenses in- 
curred in respect of the same. 

The whole number of memorials filed by different claimants for such 
captures was seventy-six, some of the memorials covering claims for 
several different vessels, as in the case of Sanders & Sous, No. 281, in 
wliich damages were claimed for the capture and condemnation of 
twenty seven vessels. 

The whole number of vessels captured, in respect of which and their 
cargoes claims were interposed, was seventy, in some instances many 
claims of different alleged owners being interposed in respect of the 
Bame vessel and her cargo, as in the case of the Peterhoff, in regard to 
which, and different portions of her cargo, twenty-two memorials were 
filed. 

In respect of the capture of six of these vessels and their cargoes, or 
portions of the same, awards of greater or less amount were made 
against the United States. 

In respect of the remaining sixty-four, the claims were wholly disal- 
lowed. 

The whole amount claimed as damages against the United States in 
all these cases was $5,560,924, besides interest, amounting, with the 
addition of interest for the average time claimed, to $9,064,306. 

The whole amount of the allowances, in respect of the six vessels as 
to which awards were made, was $582,177. 
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The question was early raised, on the part of the United States, as to 
the jurisdiction of these prize cases by the commission, both in respect 
to cases where the decision of the nltimate appellate tribunal of the 
United States had been had, and to those in which no appeal had been 
prosecuted on the part of the claimants to such ultimate tribunal. As 
to the former class of cases, the undersigned may properly state that 
he personally entertained no doubt of the jurisdiction of the commis- 
sion, as an international tribunal, to review the decisions of the prize- 
courts of the United States, where the parties alleging themselves 
aggrieved had prosecuted their claims by appeal to the court of last 
resort. As this jurisdiction, however, had been sometimes questioned, 
he deemed it desirable that a formal adjudication by the commission 
should be had upon this question. The commission unanimously sus- 
tained their jurisdiction in this class of cases, and, as will be seen, all 
the members of the commission at some time joined in awards against 
the United States in such cases. 

The question as to the jurisdiction of the commission in cases where 
the party complaining had failed to prosecute his appeal from the prize 
court of original jurisdiction to the coart of ultimate appellate juris- 
diction, was raised by demurrer in several cases, and was argued at 
length in the case of the British brig Napier, Eyerson and others, 
claimants. No. 147. In that case the vessel was captured as prize in 
July, 1862, by a United States vessel of war near the mouth of the Cape 
Fear River, on which river is situated the port of Wilmington, in North 
Carolina, a blockaded port. She had sailed from Turk's Island, one ot 
the Bahamas, with a cargo of salt, on a voyage alleged to have been 
destined for the port of Beaufort, N. C, then not blockaded, but in pos- 
session of the United States forces. She was taken by the captors to 
the port of Philadelphia, and there libelled in the United States district 
court for the eastern districtof Pennsylvania, on the charge of attempt- 
ing and intending to violate the blockade of the port of Wilmington^ 
or other blockaded port in the insurrectionary States, and was con- 
demned by that court as lawful prize, and sold under the decree. The 
vessel belonged to the port of Yarmouth, Nova Scotia, and was owned 
by British subjects there resident. No appeal appeared to have been 
taken from the decision of the district court by which the vessel was 
condemned. The memorial contained a general averment that neither 
the vessel nor cargo was *Miable to confiscation'' under the law of na- 
tious or the laws of the United States. A demurrer was interposed on 
behalf of the United States, specifying, among other grounds of de- 
murrer, the following : 

That the memorial does not show any appeal taken from the judgment of said court 
to the appellate tribunals of the Uuited States having appellate jurisdiction thereof; 
and doc^ not show that the remedy of the claimants for their alleged grievance under 
the laws of the United States had been sought or pursued to or in the judicial tribu- 
nal of the United States having ultimate appellate jurisdiction of the said matter. 
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On the argnmeut of this case on demurrer, it was contended, on the 
part of the United States, that until the claimant has exhausted his 
remedy by appeal, and finds himself still aggrieved by the judicial tri- 
banal of last resort, he has no ground of reclamation against the United 
States as the workers of injustice against him. That it is only in the 
event of final failure of justice, after pursuit of all the regular and ordi- 
nary means of redress, that any adjudication is to be considered as work- 
ing wrong against a foreign litigant so as to entitle him to reclamation 
through the intervention of his own government. That the litigant who 
Btops short of this and submits to the judgment of the inferior court, 
without seeking a review and reversal of such judgment by the appel- 
late tribunal, in effect concedes the correctness of the judgment to which 
lie submits. The counsel for the United States cited the report of Mr- 
Murray, (afterwards Lord Mansfield,) 1753, upon the reprisals made by 
the King of Prussia upon the Silesian Loan ; Wheaton's History of the 
Law of Nations, pp. 210, 211 ; Wildman's Institutes, vol. 1, pp. 353, 354 ; 
Bntherforth's Institutes, vol. 2, pp. 596-7-8-9 ; the Opinions of Dr. Nicholl 
and Mr. Pinkney in the case of the Betsy, before the commission under 
the seventh article of the treaty of 13th November, 1794, between the 
United States and Great Britain. (Wheaton's Life of Pinkney, pp. 193 
to 276.) 

Her Britannic Majesty's counsel, on behalf of the claimants in this and 
other cases, maintained that the doctrines of the publicists in regard to 
the necessity of a party aggrieved following out his complete remedy in 
the appellate prize courts of the nation of whose acts he complained, 
applied only to the question as to grounds of war and reprisals, and did 
not apply to the question of jurisdiction by an international tribunal, 
established by treaty, with the large powers and jurisdiction conferred 
by the treaty upon this commission. That under the terms of the treaty 
the commission had jurisdiction of all wrongful acts committed by the 
authorities of the United States upon the persons or property of British 
subjects; that the case of the claimant here was founded, not on an al- 
leged denial of justice, but on an act alleged to be in violation of the 
law of nations, to wit, the wrongful capture of the claimant's vessel, 
which act had been adopted by the United States, whose armed force 
committed the wrong, and of which wrongful act the United States had 
received the benefit. He cited Dana's Wheaton, § 292 ; Grotius, book 3, 
c. 2, §§ 4, 6 ; Wildman, vol. 1, p. 197 ; the treaty between the United 
States and Great Britain of 1794, (8 Stat, at L., 121,) and the case of 
the bark Jones, before the commission under the convention of 1853 be- 
tween the United States and Great Britain. (Eeport of that commis- 
sion, p. 83.) 

The commission held, in effect, that, under the treaty, they had juris- 
diction, notwithstandingthe failure of the claimant to pursue his remedy 
by appeal to the court of last resort; but that such failure on his part 
would be considered conclusive against him, unless satisfactory reasons 
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were given for the omission to appeal. It was thereupon unanimously 
ordered by the commission that the demurrers be overruled, but that the 
claimants, in all the prize cases iu which appeals had not been taken 
and pursued to the court of last resort, should file with the commission 
their reasons for such omissions or failures to take and prosecute such 
appeals. 

Subsequently the claimants in this case filed an affidavit, assigning 
as their reasons for not appealing from the decree of the district court 
the following : 

let. Because it was nuiyersaUy known in Philadelphia at the time said decree passed 
that appeals from the prize courts there by claimants were almost uniformly confirmed 
with costs. 2d. That public opinion there was in sympathy with such confirmations, 
under the suspicion that commerciiil men in this province (Nova Scotia) were in sym- 
pathy with the confederates. 3d. That the other owners of the Napier were not of 
pecuniary ability to procure the necessary sureties without much inconvenience, nor 
to sustain further heavy costs, and the burden of loss added to injury, especiaUy as 
we had already expended nearly $500 in counsel fees, agency, and travelling expenses 
connected with this seizure. 

On the filing of these " reasons " the commission, without further ar- 
gument, held them iDsufficient to excuse the want of appeal, and unan- 
imously disallowed the claim. On the decision of the original question 
Mr. Commissioner Frazer read an opinion which will be found in the ap- 
pendix, L. 

Under the order for claimants in cases in which no appeal had been 
taken to file their reasons for non-appeal, such reasons were filed and 
passed upon in the following cases : 

John W. Carmalt, No. 89, claimant for part of the cargo of the ship 
Amelia, captured and condemned by the United States, alleged, as his 
excuse for non-appeal to the Supreme Court of the United States, that 
the claimant, being then within the State of South Carolina, then at war 
with the United States, was unable to communicate with counsel in 
Philailelphia, where the vessel was libelled, or to take any measures for 
prosecuting such appeal on account of the war then raging. 

The commission (Mr. Commissioner Frazer dissenting) held these rea- 
sons sufficient ; but subsequently, on the hearing on the merits, unani- 
mously disallowed the claimant's claim, it appearing that he was at the 
time of the alleged capture domiciled within the Confederate States, 
and his property, therefore, liable to capture on the high seas as enemy's 
property. 

In the case of the brig Ariel, E. M. Carson, claimant, No. 178, the 
reason assigned for non-appeal was that the claimant had never been 
aware, until the filing of the demurrer to his memorial before the com- 
mission, " that there could have been any appeal from the decision of the 
United States prize court that condemned the vessel and cargo.'' 

The commission unanimously disallowed the claim, on the ground of 
the iusufiiciency of this reason. 
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In the case of the schooner Argonaut, Joseph B. Heycock, administrator, 
Ifo. 263, and Frederick Wm. Ruggles, No. 264, claimants, the reasons for 
non-appeal assigned were that the counsel consulted by the claimants 
a<lvised them that there was no necessity for taking such appeal, uuless 
they intended to commence a suit in a civil court for damages, and that 
such claims, arisiug during the war, would, without doubt, be ultimately 
made the subject of arbitration, on which advice the claimants acted, 
and so omitted to appeal. 

The commission unanimously disallowed the claim on the ground of 
the insufficiency of the reasons. 

In the cases of the brig Sarah Starr and the schooner Aigburth, Oow- 
1am Graveley, claimant, No. 292, the reasons assigned for non-appeal 
were that the claimant had become impoverished by his losses during 
the war, and the expenses of prosecuting his claims in the prize-court 
of original jurisdiction, and was unable to incur further expense ; and 
also that he was advised that in the excited state of the country, and 
in view of the tenor of other decisions of the Supreme Court of the 
United States, he would not be likely to obtain impartial justice by 
such appeal. 

The commission unanimously disallowed the claim for insufficiency 
of the reasons. 

In the case of the schooner Prince Leopold, Henry A. McLeod, claim- 
ant, No. 306, the claimant assigned as reasons for his failure to appeal, his 
poverty and consequent inability to meet the drafts of his proctor and 
counsel in New York, and his expectation that his proctor would prose- 
cute the appeal at his own expense, of the failure of which expectation 
he was not advised in season to secure the services of another lawyer 
on those terms. 

The commission unanimously held the reasons insufficient, and dis- 
allowed the claim. 

In the case of the M. S. Perry, otherwise known as the " Salvor," 
John McLennan, claimant, No. 370, the claimant alleged as reasons for 
non-appeal that the case of the vessel was hurried through the prize- 
court so rapidly that he, residing in Havana, had no opportunity to in- 
terpose any claim or defense; that he was advised by letter from Lord 
I^yons, Her Majesty's minister at Washington, that he would have full 
opportunity to defend, but that subsequently it appeared that the vessel 
and cargo had been condemned and sold some days before this letter 
was written, and that, though he attempted by correspondence to 
secure a defence of his rights, all such efforts proved futile and una- 
vailing. 

The commission accepted these reasons as sufficient, Mr. Commissioner 
Frazer dissenting, and directed the case to be heard on its merits. On 
final hearing the claim was disallowed, as will hereafter appear. 
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In the case of the ship Willo'- the- wisp, J. G. A. Oreighton and others, 
claimants, No. 378, the reasons assigned for non-appeal were, in substance, 
that they did not know the case was appealable, and that they supposed 
that their proper appeal was to their own government. 

The reasons were held insnfficient, and the claim disallowed, Mr. Com- 
missioner Gnrney dissenting. 

In the case of the brig Minnie, Wm. H. Fisher, claimant, No. 379, the 
reasons for non-appeal were substantially the same as alleged in the ca^^e 
of the Ariel, No. 178, supra. 

The commission unanimously disallowed the claim for the insufficiency 
of the reasons. 

In the case of the schooner Adelso, Henry Horton, claimant. No. 437, 
the claimant assigned as his reasons for non-appeal, his poverty and his 
apprehensions of the danger of investing more money in law expenses. 

The commission unanimously adjudged the reasons insnfficient, and 
disallowed the claim. 

The above were the only cases in which the sufficiency of the reasons 
assigned for non-appeal were specifically passed upon by the commis- 
sion. In several other cases reasons for non-appeal were filed, but were 
not passed upon by the commission before the final disposition of the 
cases upon the merits. 

The action of the commission upon those cases, respectively, will ap- 
pear in the following notes, under the heads of the respective vessels. 

It may be stated generally, that although in two or three cases, as 
above noted, the commission expressly held the excuse for non-appeal 
to be sufficient to entertain jurisdiction of the claim upon the merits, 
and although in other cases the commission did not expressly dis- 
allow the claim on the ground of the insufficiency of the reasons for 
non-appeal, no award was made against the United States in any case 
in which the claimants had not pursued their remedy in the prize courts 
of the United States by appeal to the court of last resort. I am ad- 
vised that Mr. Commissioner Frazer was of opinion that nothing short 
of the misfeasance or default cf the capturing Government, by means 
of which an appeal was prevented, was sufficient to excuse the failure 
to appeal, and that in accordance with this view he held the reasons 
assigned in every case before the commission to be insufficient. 

The following cases cover all the prize cases not disposed of by the 
rulings of the commission on the question of non-appeal, as above 
stated : 

The steamship Dolphin; Richard Henry Eustice, No. 166, claimant for 
part of cargo and for wages, &c. 
This vessel was captured by a United States war-vessel while on a 



Digitized by 



Google 



agent's repoet. 93 

voyage from Liverpool, ostensibly to Nassau, in the island of New 
Providence. She was taken into the pori of Key West, and there 
libelled in the United States district court for the southern district of 
Florida. A claim was interposed in that court on behalf of William 
J. Grazebrooke, merchant of Liverpool, as the owner of the vessel. 

The memorial of the claimant here alleged that the prize court refused 
to condemn the steamer as lawful prize, but she was, notwithstanding, 
with her cargo, taken possession of by the United States Government, 
and no part thereof ever returned to the owner. The proofs, however, 
showed that the vessel and cargo were regularly condemned in the 
prize court, and that no appeal was taken from the judgment of that 
court. Among her cargo were found 46 cases containing 920 rifles, 
and 20 cases containing 2,240 cavalry swords, all entered upon her 
manifest under the name of hardware. The proofs before the prize 
court satisfied Judge Marvin, before whom the trial was had, that the 
ultimate destination of both vessel and cargo was Charleston or Wil- 
mington, both blockaded ports of the Confederate States; and he 
accordingly decreed condemnation of both vessel and cargo as lawful 
prize. The proofs in the prize court were not put in evidence before 
the commission, and the claimant submitted his case upon his own 
deposition, taken on notice, in the course of which he refused to answer 
various pertinent questions propounded on cross-examination, touching 
his experience as a blockade-runner, and his intentions in connection 
with the voyage of the Dolphin. 

No reasons for non-appeal were filed, the case having been disposed of 
on the merits without waiting for such reasons. 

The commission, without hearing any argument on the part of the 
United States, unanimously disallowed the claim. 

The brig Isabella Thompson ; James McDaniel, No. 168, claimant for 
vessel ; Nehemiah K. Clements, No. 167, claimant for cargo. 

This vessel was captured in June, 1863, by a United States cruiser 
on her return voyage from Nassau, New Providence, to Halifax, Nova 
Scotia, where she was owned, having been chartered by the owner, 
McDaniel, to William Pryor & Sons, of Halifax, agents of Sanders & 
Sons, of Nassau, for a voyage from Halifax to Nassau and back to Hali- 
fax. The claimant Clements in his memorial alleged that the vessel 
was chartered by himself. The claimant McDaniel in his memorial al- 
leged that the charter was to Messrs. Wm. Pryor & Sons. The proofs 
in both cases showed that the charter, although in form to Messrs. Pryor 
& Sons, was taken by them as the agents of and for the benefit of Messrs. 
Sanders & Sons. She was taken by the captors into the port of New 
York and there libelled in the United States district court. Judgment of 
restitution was rendered in that court, but without costs or damages to 
the claimants. (Blatchford's Prize Cases, 377.) From 'so much of the 
decree as refused costs and damages the claimants respectively appealed 
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to the Supreme Court of the United States, where the judgment of the 
district court was afiinned, the supreme court saying that a case of pro- 
bable cause was clearly made out, and expressing doubt whether the 
vessel and cargo should not have been condemned by the court below 
on the evidence before it. The case in the Supreme Court is reported 
under the name of" The Thompson," (3 Wallace Supreme Court Reports, 
p. 155.) The evidence showed that the vessel had arrived at Hassan 
from Halifax, and had discharged her outward cargo. She then took 
on board a cargo of turpentine and cotton; the product of the insurrec- 
tionary States, which she received in the harbor from on board another 
vessel, the Argyle, which had run the blockade from Wilmington, N. 
C, with this cargo, which she discharged directly upon the Isabella 
Thompson, having hauled alongside her. 

The claimant Clements alleged in his memorial that he was the sole 
owner of the cargo which was purchased by him at Nassau ; that he had 
made an arrangement with Messrs. Martin & Co., of Nassau, that they 
should have one-half the cargo when they paid for the same, but that 
Martin & Co. had never paid for their half, but after the seizure and 
redelivery of the cargo to the claimant, refused to pay for their one-half, 
and the claimant thereby remained s<»le owner. In the course of the 
litigation in the prize court this claimant had several times stated on 
oath that one-half the cargo belonged to him and one-half to Messrs. 
Martin & Co. In his testimony before the commission he stated in effect 
that the c£.rgo was shipped by Messrs. Martin & Co., on joint account, 
and that after restoration to himself he settled with Martin & Co., he pay- 
ing all expenses, and on such settlement it was agreed that he should 
be personally entitled to all damages recovered from the United States 
Government. Martin & Co. were shown to have been actively engaged 
in blockade-running; and their letters found on board the Isabella 
Thompson, to their correspondents at Halifax and New York, sufficiently 
indicated that the cargo in question was run out by the Argyle on joint 
account of themselves and the claimant Clements. 

On cross-examination Clements refused to answer who constituted the 
firm of Martin & Co., and whether he was himself a member of that firm ; 
whether they had general authority to make purchases for and ship- 
ments to him, or only special authority for particular purchases; 
whether they shipped goods on his account to the blockaded ports of 
the insurrectionary States, or purchased goods in those ports for him. 
He also refused to state more particularly the terms of the cohtract or 
agreement by which he became the owner of Martin & Co.'s half of 
the cargo, and evaded the question whether he ever paid for the cargo 
seized in the Isabella Thompson, and if so, to whom, how much, and 
when. He admitted himself the owner of the Argyle, the blockade- 
runner from which the Isabella Thompson received the cargo in qae8- 
tion. 

On the part of the United States it was maintained that the proofs 
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before the prize court, especially as supported by the testimony of 
the claimant Clements before the commission, clearly established that 
as to the cargo there was not only ample probable cause to justify the 
capture, but that the proof was ample for its condemnation ; that the 
cargo was never landed at Kassau, and certainly never became a part 
of the common stock of that port, but was in the course of a continu- 
ous voyage from the blockaded port of Wilmington to Halifax, having 
been merely trans-shipped from the Argyle to the Isabella Thompson, 
without change of ownership or of original destination. That the 
evasive, uncandid, and untruthful testimony of the claimant Clements 
when testifying in his own behalf, and his refusal to answer on cross- 
examination legitimate and pertinent questions, exposed his claim to 
every possible implication against its merits. And that the only error 
committed by the prize court was in adjudging restitution instead of 
condemnation of the cargo. That if the seizure of the cargo was justifia- 
ble, the seizure and detention of the vessel were also justifiable to the 
same extent, and that her owner could sustain no claim for damages 
where the cargo was liable to condemnation or probable cause was 
found for its seizure, or that of any part of it. 

The counsel for the United States cited The Carl Walter, 4 C. Rob., 
207; The Eliza Ann, 1 Hagg., 257; The Thomyris, Edwards' Reps., 17 ; 
The Ostsee, 2 Spinks, 186; The Leuoade, td., 228, 234 to 236; 3 Philli- 
more, 534, 565, and authorities there cited. 

Both claims were unanimously disallowed by the commission. 

Thomas Grant's tobacco, No. 211. 

The claimant in this case, domiciled at Petersburgh, Va., during the 
war, claimed, among other matters in his memorial, $787.50, " for the loss 
of tobacco shipped from Wilmington, N. C, consigned to Messrs. Charles 
B. Soraerville & Co., London, captured by the United States vessels, 
which tobacco was taken to New York and placed in the hands of United 
States officials, who sold it at a high price." His memorial contained no 
other allegations concerning the tobacco or its capture. On demurrer 
by the United States the claim was unanimously disallowed. 

The schooner Pacifique, Nazaire Lemieux, No. 215, claimant for the 
vessel ; Harvey & Co., No. 214, claimant for the cargo. 

The Pacifique was owned at Quebec, Canada East, where the claim- 
ant Lemieux resided. She was chartered to the claimants Harvey & Co. 
for a round voyage from Saint John's, Newfoundland, to a port in the 
West Indies; thence to Cienfuegos, Cuba, and thence back to Saint John's. 
She sailed from Cienfuegos on the 12th March, 1863, on her alleged 
return voyage to Newfoundland, upon which her proper course would 
have taken her along the eastern shore of Florida. She was captured 
on the 27th March, 1863, by a United States war- vessel, off the port of 
Saint Mark's, in the Gulf of Mexico, on the western shore of Florida, and 
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SO near the blockaded ports of Oedar Keys and Saint Mark's as to raise 
what Judge Marvin called " a very strong and violent presumption" in 
the mind of the capturing officer of a purpose to break the blockade. 
She was taken into the port of Key West, and there libelled in the 
United States district court. On the hearing before Judge Marvin judg- 
ment of restitution of the vessel and cargo was awarded on payment to 
the marshal of the pilotage and the costs of keeping the vessel while in 
port, probable cause of capture being certified by the judge, and costs 
and damages refused to the claimants. 

From this judgment no appeal was taken by either party. The 
evidence before the prize court was not produced before the commission. 

Under the order of the commission, requiring reasons for failure to 
appeal to be filed, the claimants filed an affidavit of Mr. Outerbridge, 
agent for the claimants Harvey & Co., in which he assigned as the 
reason for non-appeal that the mascer had no funds or credit at Key 
West to employ counsel to take an appeal from said decree, or to furnish 
bonds on appeal ; that the master ^^ believed that the release of the 
vessel and cargo imposed on him the duty of continuing his voyage ; " 
and that he forthwith departed from Key West; and that ^^ the claim- 
ants believed that the payment of the costs imposed, as well as the 
declaration of probable cause of capture, forming part of said decree, 
were within the ordinary discretion of the court or its officers and formed 
no ground of special exception." 

No distinct or separate ruling was made by the commission as to the 
sufficiency of these reasons for non-appeal, the question having been 
submitted on the final hearing of the case on its merits, and in con- 
nection with the other questions involved in the case. Judge Marvin, 
on the hearing, after examining the testimony and comparing the log- 
book, came to the conclusion that, *' strange as it might seem," the 
case was one of honest mistake of reckoning by the master, and that he, 
in fact, thought he was on the eastern side of Florida, and had mistakeu 
the coast of Florida, which lay to the east of him, for a part of the 
Bahamas, some five degrees of longitude farther to the east; that in 
fact the vessel was innocent of any intent to break the blockade; bat 
that the circumstances under which the vessel was found fully justified 
the capturing officer in making the capture, and wan anted his belief 
that the vessel was actually engaged in an attempt to break the 
blockade. 

On the part of the United States it was maintained — 

1. That the claimants having omitted to put in evidence the proofs 
before the prize court, those proofs must be taken by the commission as 
sufficient to sustain the judgment of the prize court. 

2. That on the evidence offered by the claimants themselves here, 
and on their letters to the British minister, and the protest of the master 
and officers of the schooner, the fsicts appearing fully sustained the con- 
clusions arrived at by Judge Marvin. That under the circumstances 
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appearing to the capturing officer, he was justified in making the cap- 
tare and taking the vessel in for condemnation. That the capturing 
officer in such case did not stand in the place of a judicial officer, com- 
pelled to decide at his own peril upon the ultimate liability of a vessel 
to condemnation as prize, but was only bound to act honestly and fairly 
and upon the circumstances reasonably apparent to himself. That the 
fact that the vessel captured was involved in suspicious circumstances, 
without fault on the part of her officers, but by an honest mistake, did 
not change the questiou as to the liability of the captor to damages for 
wrongful seizure. 

3. That th^ excuse offered for failure to appeal from the judgment ot 
the prize court was insufficient. That the master had power to bind his 
principals (the owners) for payment of counsel-fees and for the security of 
the sureties on the appeal-bond. That the statute regulating practice 
in the prize courts then in force (12 Stat, at Large, 760, sec. 7) gave full 
authority to the judge to extend the time for taking ajjpeal ; and that the 
claimants having made no application for such extension certainly could 
not allege that it would not have been granted on proper application. 
And that the second reason assigned for non-appeal amounted simply 
to an averment that the master, as representing the claimants, and the 
claimants themselves, on being advised by the master of the facts, did 
not consider that there was any just ground of appeal from the decree 
of the court 

The counsel for the United States cited 3 Phillimore, 566, 567, 576; 
the letter of Sir William Scott and Sir John Nicholl to Mr. Jay, id., 554 ; 
the San Antonio, Acton's Rep's, 113 ; the Ostsee, Spinks's Rep's, 170, 
171 ; S. 0., 9 Moore's P. 0. R., 150 ; the George, 1 Mason, 26 ; the Leu- 
cade, 2 Spinks, 228, 234 to 236 ; 2 Rutherforth, 599. 

On the part of the claimants it was contended that the case showed 
the vessel out of her proper course solely from the ignorance and be- 
wilderment of her master, in consequence of thick weather and of the 
Tessel having drifted by strong currents, unknown to the master, who 
was innocent of intent to break the blockade ; that these facts were es- 
tablished by her log and papers, and would have satisfactorily appeared 
to the captors by a proper inspection of the same ; that the captors, 
having neglected to avail themselves of the knowledge thus open to 
them from the books and papers of the vessel, were in fault, and should 
have been cast in damages and costs ; that no appeal could, by law, be 
taken from the district court to the Supreme Court, the amount in- 
volved being less than $2,000, and that, if au appeal could have been 
taken by law, the affidavit of Mr. Outerbridge sufficiently excused the 
failure to take it. 

The counsel for the claimant cited the Palmyra, 12 Wheat., 1; the 
Apollon, 9 id., 362 j the case of the bark Jones before the commission- 
ers under the convention of 1853, report of those commissioners, 83 ; 
the case of the schooner John before the same commissioners, report, 
7H 
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427; Georg:e Houghton's case before the same commissioners, 161 ; Mal- 
\ey vs, Sbattnck, 3 Cranch, 458; Dana's Wheaton, 438 n; La Am is tad 
de Eues, 5 Wheat., 385 ; the Amiable Nancy, 3 id.j 546 ; the schooner 
Lively, 1 Gall., 315; Benedict's Adm. J'urisiliction and Practice, 2d ed., 
sec. 580, p. 345 ; sec. 512, p. 305 ; the United States vs. Haynes, 2 McLean, 
155 ; Jenks vs. Lewis, 3 Mason, 503 ; Snow vs. Carrath, 1 Sprague, 
Mass. Adm. and Mar. Eep., 324. 

In both cases the claims were disallowed, all the commissioners 
agreeing. 

The bark Sally Magee ; Charles Coleman, claimant, No^ 232. 

The memorial in this case was filed in the name of Charles Coleman, 
as snrviving partner of the firm of Charles Coleman & Co., British mer- 
chants, domiciled in Kio de Janeiro from 1861 to 1865, for a quantity 
of coft'ee, part of the cargo of the bark Sally Magee, belonging to Rich- 
mond, Va., and o^ned by citizens of the Confederate States there resi- 
dent. Coleman had in fact died about a week before the filing of the 
memorial, that fact being unknown to the attorneys who filed the memo- 
rial in his name, but for the benefit of the firm of Edmond, Davenport 
& Co., as hereinafter set forth, A question was raised as to the case 
being regularl3- before the commission on account of the death of the 
claimant before the filing of the memorial, but the commission, in Octo- 
ber, 1872, ordered that the administrator of Coleman have leave to prose- 
cute the claim. The case was as follows : 

Edmond, Davenport & Co., afifm doing business at Richmond, Va.i 
and composed of citizens of that city, in 1861, before the establishment 
of the blockade, shipped goods to the claimant's firm at Rio de Janeiro, 
with written instructions as to the investment of the proceeds in coffee. 
These written instructions were not produced; but the claimants gave 
evidence that the instructions were in eifect to purchase coffee if pro- 
curable, at not over lOJ cents per pound, and ship it to the Richmond 
firm. Coleman & Co. purchased the coffee at a price not accurately 
shown, but said to exceed the limit given them by the Richmond 
firm by from one-half a cent to a cent per pound, and shipped it 
by the Sally Magee, consigned to Edmond, Davenport & Co., at 
Richmond. The vessel sailed from Rio de Janeiro for Richmond on 
the 12th May, 1861, and, as the claimant alleged, before intelligence of 
the war or the blockade had reached Rio de Janeiro. She was captured 
by a United States cruiser off the entrance of Chesapeake Bay on the 
26th June, 1861, taken to New York, and there libelled in the Unit^ 
States district court, and the vessel and cargo, including the coffee in 
question, condemned as enemy's property. (See report of the case in the 
district court, Blatchford's Prize Cases, 382.) In the prize court Messrs. 
Charles M. Fry & Co. intervened on behalf of Coleman & Co., iu 
respect of the coffee in question, claiming it as the property of 
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Coleraan & Co. No express repudiation of the pnrch«'ise by the Rlch- 
moDd firm was shown; nor did it appear that the Richmond firm was 
advised of the terms of the purchase until after the capture of the vessel. 
Two members of that firm were examined as witnesses before the com- 
mission, one of whom testified that, in view of all the circumstances, 
h€ thought his firm would have ratified the purchase if the vessel had 
arrived safely at her point of destination, while the other testified that 
he thought they would not have ratified it. Coleman & Co. appealed 
from the decree of condemnation of the district court to the Supreme 
Court of the United States, where the decree of the district court was 
afiSrmcd, (3 Wall., 451.) The condemnation in the district court and 
the affirmation of the same in the Supreme Court both proceeded upon 
the ground that the coflee was, by the terms of the consignment, prima 
facie the property of the consignees, and that no sufficient proof had 
been made of the terms of the instructions given by the Richmond firm 
to Coleman & Co. in regard to the purchase, or ot the violation of those 
instructiuns by Coleman & Co. The claim was prosecuted before the 
commission by Messrs. Edmond, Davenport & Co., at their own cost 
and for their own benefit, though in the name of Charles Coleman, 
surviving partner, under an assi^^nment conveying to the former firm 
all the right, title, and interest of Coleman & Co. in the claim. 

On the part of the United States, it was contended that the condem- 
nation by the prize court was lawful, and was sustained by the evidence 
before that court ; that no sufficient proof was there made to rebut the 
presumption arising upon the face of the papers, that the coffee was the 
property of the Richmond consignees; that if the facts were as alleged, 
Coleman & Co. were bound to make lawful proof of those facts before 
the prize court ; that for that purpose they should properly have applied 
for the taking of further proofs, but that they made no such application. 
That having failed to make such proofs before the prize court, they 
conld not now be allowed to make, them ds novo before the commission j 
thus establishing a state of facts different from that appearing before 
the prize courts. That even if such new proof before the commission were 
admissible, the claimant, by omitting to produce or account for the 
written instrnccions to Coleman & Co., had failed to establish even here 
any facta showing Coleman & Co. the owners of the coffee. That the 
parol evidence as to the terms of those instructions given on the part 
of the claimant was inadmissible, and that the claim being now prose- 
cuted for the sole benefit of Messrs. Edmond, Davenport & Co., who 
were not British subjects, but at the time of the seizure enemies of 
the United States, and now citizens pf the same, the court had 
no jurisdiction of the claim under the terms of the treaty. That the 
property having been captured and condemned, as the property of 
Bdmond, Davenport & Co., enemies of the United States; having been 
bought with their money for their benefit; shipped to them in good 
fkith ; captured under circumstances which made the capture lawful if 
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the property was theirs: they having attempted to avail themselves of 
a technical right to repudiate the ownership of the property, and then 
having taken an assignment of the claim for the purpose of reimbursing 
themselves for the moneys invested on their behalf in the same propert3", 
and now prosecuting the claim in the name of a British subject wholly 
without actual interest in the property, the case was in substance one 
between the United States and it« own now citizens and former enemies, 
and not covered by the spirit or equity of the treaty, and was not such 
a bona-fide controversy between a subject of Great Britain and the govern- 
ment of the United States as the treaty contemplated. 

On the part of the claimant it was contended that the production of 
the written instructions to Coleman & Co. was sufficiently excused, and 
parol evidence of their contents was therefore properly admitted. That 
such proof might properly be made before the commission, though not 
made in the prize court. That Edmond, Davenport & Co. as assignees 
of Coleman, though citizens of the United States, were entitled to a 
standing before the commission, and quoad this claim were to be deemed 
British subjects, and that the claim might properly be prosecuted here 
by Edmond, Davenport & Co. as assignees of Coleman. 

The claimant's counsel cited, under the last head. Hunter vs. The United 
States, 6 Peters, 173 ; Turner vs. The Bank of North America, 4 Dallas, 
8; MontJilet vs. Murray, 4 Cranch, 46 5 Young vs. Bryan, 6 Wheat, 146; 
Mallan vs. Torrance, 9 id.^ 537 : Evans vs. Gee, 11 Peters, 80 ; CoflFey vs. 
The Planters' Bank, 13 How., 187. 

The commission unanimously disallowed the claim. 

The Sir William Peel ; Edwin Gerard*, No. 243, claimant for himself 
and insurers and underwriters. 

This case and the three following cases, of the Dashing Wave, the 
Volant, and the Science, were intimately connected in character and 
circumstances, and were argued and submitted together. The Sir Wil- 
liam Peel was captured by a United States war-vessel on the 11th Sep- 
tember, 1863, while lying at anchor at the mouth of the Eio Grande, 
the stream dividing the territories of the United States from those of 
Mexico, and upon which, about forty miles from its mouth, lay on the 
right biink the Mexican port of Matamoras, and on the left bank the 
United States port of Brownsville, then in possession of the confederate 
forces. The place at which she lay was held by the United States prize 
courts to be within Mexican and neutral waters. She was taken by the 
captors into the port of New Orleans, there libelled in the district court 
of the United States, and on the 6th June, 1864, a decree of restitution 
was rendered in that court, certifying reasonable cause of seizure, and 
providing ''that the question as to costs and expenses be reserved 
for further action." From this decree the United States appealed to 
the Supreme Court. Subsequently, on the hearing in the district court 
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of the qnestion thus reserved, the following decree was made on the 3d 
June 1865 : 

On the preliminary trial of this cause, consitloring that the position of the Sir Wil- 
liam Peel, when captured, was a matter of doubt, and with a view to set this question 
at rest, the conrt allowed the captors further proof, and extended to the claimants the 
same privilege if they chose to accept it. 

The result of the whole testimony satisfied the mind of the court that the Sir William 
Peel was captured when anchored south of the line dividing the waters of the Rio 
Grande, and when, therefore, she was in neutral waters. On that ground the cour^ 
decreed her restitution ; but entertaining grave doubts as to the object of her voyage, so 
grave, indeed, that but for this consideration, that she was captured in neutral waters^ 
the court should have decreed her condemnation, it is now ordered and decreed that 
the costs and charges consequent upon the capture be paid by the claimants, and that 
damages be refused. 

From this decree the claimants appealed to the Supreme Court of the 
United States. Both appeals were heard together in the Supreme Court, 
and that court affirmed the judgment of restitution, including its cer- 
ficate of reasonable cause of seizure, rendered June 6, 1864, and re- 
versed the decree of 3d June, 1865, charging the claimants with costs, 
and remanded the case to the district court, with directions that no 
costs or exp(»nses be allowed to either party as against the other. The 
case in the Supreme Court is reported in 5 Wallace, pages 517 to 536. 
The opinion o£ that Court delivered by Chief Justice Chase is as follows : 

Regularly in cases of prize no evidence is admissible on the first hearing, except that 
which comes from the ship, either in the papers or the testimony of persons found on 
board. 

If upon this evidence the case is not sufficiently clear to warrant condemnation or 
restitntion, opportunity is given by the court, either of its own accord or upon motion 
and proper grounds shown, to introduce additional evidence under an order for further 
proof. 

In the ease now before us some testimony was taken, preparatory to the first hearing, 
of persons not found on board the ship, nor, indeed, in any way connected with her. 

This evidence was properly excluded by the district judge, and the hearing took 
place on the proper proofs. 

Upon that hearing an order for further proof was made, allowing the libellants and 
captors on the one side, and the claimants on the other, to put in additional evidence ; 
and such evidence was put in accordingly on both sides. 

The preparatory evidence on the first hearing consisted of the depositions of the 
master of the ship, the mate, and one seaman. No papers were produced, for none 
were found on board ; a circumstance explained by the statement of the master, that all 
the pa[N5i-s belonging to the vessel, except the lighter-men's receipts for the cargo, were 
with the English consul and the consignees of the ship at Matamoras. 

The depositions established the neutral ownership of the ship and cargo. They 
proved that the Sir William Peel was a British merchantman ; tliat she had brought 
a general cargo, no part of which was contraband, from Liverpool to Matamoras; that 
this cargo, except an inconsiderable portion, had been delivered to the consignee at the 
latter port ; that the cotton found on board was part of her return cargo ; that it was 
owned by neutrals, and had a neutral destination ; and that the ship, when captured, 
was in Mexican waters, well south of the boundary between Mexico and Texas. 

This proof clearly required restitution. The order for further proof was probably 
made upon the rejected depositions, which, though inadmissible as evidence for con- 
demnation, may have been allowed to be used as affidavits on the motion for the order. 

The further proof, when taken, was conflicting. 
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The weight of evidence, we think, put the vessel, at the time of capture, in Mezioan 
waters; but if the ship or cargo was enemy property, or either was otherwise liable to 
condemnation, that circumstance by itself would not avail the claimants in a prize 
court. It might constitute a ground of claim by the neatral power, whose territory 
had snfTered trespass, for apology or indemnity. But neither an enemy, nor a neutral 
acting the part of an enemy, can demand restitution of captured property on the sole 
ground of captnre in neutral waters. 

We must therefore look further into the case. 

There is some evidence which justifies suspicion. Several witnesses state facts which 
tend to prove that the Peel was in the employment of the rebel government, and that 
part, at least, of the cotton laden upon her as return cargo was in fact rebel iiroperty. 

There are statements, on the other hand, which make it probable that the Peel was 
in truth what she professed to be, a merchant-steamer, belonging to neutral merchants, 
and nothing more; that her cargo was consigned in good faith by neutral owners for 
sale at Matamoras, or to be conveyed across the river and sold in Texas, as it might law- 
fully be, not being contraband ; that the cotton was purchased by neutrals and on nea- 
tral account, with the proceeds of the cargo or other money. 

In this conflict of evidence we do not think ourselves warranted In condemning, or 
in quite excusing, the vessel or her cargo. Wo shall, therefore, affirm the decree by the 
district court, and direct restitution, without costs or expenses to either party as against 
the other. 

This opiuioD sufficiently states tbe facts of the case as appearing by 
the evidence in the prize court, and those facts were not substantially 
changed by any evidence taken before the commission. 

The claim before the commission was prosecuted by Edwin Gerard 
as assignee of the owners of the vessel and cargo, and as attorney-in- 
fiict for the insurers and underwriters, some one hundred aud fifty in 
number. The vessel and cargo were fully insured against capture as 
well as other losses ; and upon the capture the owners abandoned ves- 
sel and cargo to the underwriters, who accepted the abandonment and 
paid as for a total loss. Pending the case in the district court, forty 
bales of cotton, part of the cargo, were sold by order of the court, and 
the proceeds paid into the registry of the court. And, pending the case 
on appeal in the Supreme Court, the vessel, her tackle, stores, &c., and 
theremainder of her cargo, having been appraised at the sum of $857,642, 
United States currency, were, by order of the court, delivered to the 
claimants on their furnishing stipulations in the said appraised value 
Avith security. The claimants claimed the sum of £35,314.16.9, the sum 
of the amounts paid by the insurers to the assured less the net salvage 
obtained by the sale of the vessel and cargo, and the further sum of 
$369,000, demurrage from the 11th September, 1863, to the 15th Sep- 
tember, 1864, besides interest on both said sums. 

The counsel for the claimant filed, in No. 391, a general argument 
applicable to the cases of the Sir William Peel, the Dashing Wave, the 
Volant, the Science, and the Geziena Heligonda. In this argument he 
maintained that the Eio Grande being the .cx)mmon boundary betweea 
Mexico at peace aud Texas at war with the United States, and the naviga- 
tion of the river being, by the law of nations as well as by the treaty of 
Guadalupe Hidalgo, free and common to the citizens of both republics, the 
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Uniteil States could not lawfully blockade that vivqt so as to interfere with 
the free ingress and egress of neutral vessels engaged in trade with Mata- 
inoras, or with the right of snch vessels to lie at anchor in the roadstead 
at the raouth of the Rio Grande, while engaged in lawfully discharging 
or receiving cargoes on neutral account through the customhouse at 
Matanioras, or so as to interfere with inland trade carried on across the 
Rio (xrande, from Mexico to Texas or from Texas to Mexico. That the 
British trade with Matamoras was a legitimate trade according to 
established principles of public law. That these doctrines were fully recog- 
nized by the Supreme CoUrt of the United States in the case of the Peter- 
hoff, (5 VTallace, p. 28;) and by the courts of the United States in other 
cases, notably that of the Labuan in the district court of the southern 
district of New York. That it had also been fully recognized by the 
Secretary of State of the United States, in the diplomatic correspond- 
ence with the British legation, concerning the cases of the Labuan, the 
Magicienne, the Peterhoff, the Sir William Peel, and other cases; and 
by the legislative authorities of the same in appropriations for payment 
of the awards in the cases of the Labuan, &c. 

That, notwithstanding the recognition by the courts and executive and 
legislative authorities of the United States of these principles, in practice 
they had been disregarded, and British merchant- vessels, whether found 
on the high seas and destined to the mouth of the Kio Grande, with cargoes 
consigned to Matamoras, or anchored off the mouth of the river and en- 
gaged in good faith in the discharge of neutral cargoes for Matamoras, and 
in taking on board cargoes purchased at that port on neutral account, 
had been subjected to capture and adjudication as maritime prize. 

That these captures had been the snbjectof earnest but temperate re- 
monstrance on the part of Her Majesty's government, and were regarded 
as violations of the just maritime rights of Great Britain, and as as- 
snmptionsof belligerent power not warranted by the law of nations. 

That the claims arising out of these captures were among the most 
important in the contemplation of Her Mrtjesty's government in the es- 
tablishment <^the Joint High Commission, and by that commission, in 
the provisions of articles 12 to 17 of the treaty providing for the estab- 
lishment and conduct of this commission. That this commission had full 
jurisdiction of the claims in question, and to review and overrule the final 
judgments of the prize courts of last resort of the United States. 

That by the terms of the treaty, and of the " solemn declaration '^ sub- 
scribed by the commissioners pursuant to the provisions of the treaty, 
they were to decide each and all of the claims "according to justice 
and equity." That this provision gave to the present commission a 
broader and more comprehensive power than was given by the 7th article 
of the treaty of 1794 between the United States and Great Britain (8 
Stat, at L., 121) to the commission provided for by that article, which was 
required to decide the claims referred to it according to ''justice, equity, 
and the laws of nations." That the omission of the last-named element 
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of the prescribed rule of couduct frqm the present treaty was significant. 
That under the present treaty the judgments of the American prize 
tribunals were to be tested in each case by this commission accord- 
ing to the principles of "justice and equity" only. That "whether 
the law of nations justifies those decisions or not, unless they are 
also justified in the conscientious judgment of the commissioners 
by justice and equity, thecompensatiou which they fail to give must be 
awarded to the parties." That " the inquiry is not limited to the question 
whether the law of uations entitled the claimants to compensation, but 
extends beyond that narrow range, and its brojid scope is whether the 
parties are equitably entitled, under all the circumstances surrounding 
the cases, to receive indemnification for their losses." That it was the 
intention of the framers of the treaty to confer upon this commission "a 
more extensive jurisdiction, and greater power to do justice than was 
exercisable by the prize courts of the Unit-ed States deciding according 
to the law of nations." That the technical rule of the prize courts, that 
"probable cause" not merely excuses, but in some cases justifies*, a cap- 
ture, is a hard rule, " admitted to be opposed to the fundamental ideas of 
justice and equity," and " only to be justified upon grounds which justify 
the extreme severity of the other operations of war." That therefore this 
commission was not bound to refuse damages in cases of restitution to 
the claimants, even "if they should think that theiippellate prize court 
was warranted in its decision that there existed, in the sense of the 
prize law, probable cause of capture." 

That if, however, it should be held that the only inquiry to be institnted 
by the commission in such cases is, "whether there were such reasonable- 
grounds of suspicion as constitute what is technically called probable 
cause of capture," the commissioners should nevertheless adjudicate ac- 
cording to their own judgment of the facts and the law constituting the 
foundation of probable cause, " unembarrassed by the special and techni- 
cal rules of the prize code." That though the commission is not there- 
fore bound by the principles held by the prize courts in their adjudica- 
tions, but has a larger and more equitable jurisdiction, yet the decisions 
of prize courts of the highest authority have established the duty of 
condemning captors in costs and damages where they have unjustly in- 
terfered with the operation of lawful neutral commerce. In this connec- 
tion the counsel cited the cases of the Elizabeth, 1 Acton, 10; the Ostsee, 
9 Moore's P. 0. R., 150 ; the Gerasimo, 11 id., 88 ; the Newport, idj 187. 

In answer to these propositions in the general argument the counsel 
for the United States fully admitted the propositions as held and recog- 
nized by the judicial, executive, and legislative authorities of the United 
States, that the bona-fide trade with Matamoras was a legitimate trade; 
that the United States could not lawfully blockade the mouth of the 
Rio Grande or the port of Matamoras, or any other Mexican port, nor 
interfere with the legitimate ingress or egress of neutral vessels en- 
gaged in trade with Matamoras, or with the right of such vessels to lie 
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at anchor in the roadstead at the month of the Eio Grande while en- 
gaged in the hona-fide discharge or receiving of neutral cargoes for or 
from that port. 

He denied that in practice the United States had violated these prin- 
ciples or undertaken to assert rights inconsistent with them, but main- 
tained that, on the contrary, the State Department of the United States, 
in its diplomatic correspondence, had recognized their validity ; insist- 
ing only that the question of the application -of these principles to the 
facts of each particular case was to be determined by the regular prize 
tribunals, which might be safely trusted to do entire justice in every 
case. 

That the decisions of those courts in the various cases referred to 
by the counsel for the claimant, fully recognized those principles and 
applied them to the facts appearing in each case; and that in the dis- 
position not only of those cases, but generally of all the prize cases aris- 
ing during the war, those courts had carefully adhered to the principles 
of international law as recognized in the prize courts of all civilized coun- 
tries, and had extended to neutral vessels and cargoes a degree of pro- 
tection, to say the least, quite as ample and complete as that afforded 
by the prize courts of Great Britain, under the learned and widely known 
and recognized decisions of Sir William Scott and his successors in 
those courts. 

He admitted fully the jurisdiction of the commission, and their power 
and duty under the treaty to review the final judgments of the prize 
courts of ultimate resort of the respective nations, as not conclusive 
upon the respective governments, which might intervene on behalf of 
their subjects against the judgments of those courts, such jurisdiction 
having been long since fully established by the direct decision of the 
commission upon that question, and not having since been disputed. 

As to the rules and principles by which the commission were to be 
governed in their decisions upon these cases, he maintained that the rule 
prescribed by the treaty, that the commissioners should " impartially and 
carefully examine and decide to the bestof their judgment, and accord- 
ing to justice and equity,'' had in no respect abolished or changed those 
well-settled principles, in accordance with which the tribunals of the 
civilized world have been accustomed to decide upon the validity of cap- 
tares and the respective rights of belligerents and neutrals in relation to 
tbem. That "justice and equity'' were not to be attained by a disregard 
of judicial precedents and established principles of judicial proceeding. 

That to adopt the doctrine propounded by the counsel for the claimant 
was to substitute the mere fancy or caprice of a tribunal acting without 
guidance or authority, for those sound rules established and followed by 
judicial tribunals, in the light of the learning and experience of ages, for 
the very furtherance of "justice and equity." That true "justice and 
equity" are recognized by all judicial tribunals, municipal or interna- 
tional, as attainable only by well-defined and settled rules and princi- 
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pies of general application. That if this idea is lost si^i^ht of, substantial 
justice as well as substantial equity is at an end ; and the rights of parties 
are committed to the absolute and uncontrolled will and caprice of the 
judicial officer, instead of the protection of the law. 

ThRt while, therefore, the right of the commission to sit in judgment 
upon the validity and correctness of the judgments of the prize courts 
of the United States upon these cases is not now questioned; such valid- 
ity and correctness are to be determined only in accordance with the set- 
tled principles of prize law, as recognized by the two countries. 

That in reviewing the judgments of the highest appellate courts of 
either of the two countries, high contracting parties to the treaty, the 
high reputation of those courts respectively, the weight uniformly givea 
to the decisions of each by the other, and the rules of international com- 
ity and mutual respect, dictate that such judgments are not to be rashly 
or hastily overruled or reversed; but only on a clear showing of a viola- 
tion of the rules of international law in re minime dubia. That the 
question to be decided in these cases is whether injustice has been done 
to the subjects of Her Britannic Majesty by the judicial tribunals of the 
United States; and that the commission certainly cannot fiud that such 
injustice has been done, unless they find that the well-settled principles 
of international law have been violated by those tribunals. 

In answer to the proposition of the claimant's counsel, that the rule of 
the prize courts disallowing damages to the claimant where " probable 
cause'' appears for the capture, is one of extreme severity as against 
the neutral trader, /^ opposed to the fundamental ideas of justice and 
equity," and '^ a hard rule, admitted to be such by all writers on the 
law of nations," the counsel for the United States cited th6 language 
of Dr. Lushington, in the case of the Leucade, (2 Spinks, 236,) as fol- 
lows: 

Lord Stowell administered the prize law on great and comprehensive principles. His 
object was tbat, on the whole, equal Justice should be done to the rights of the bellig- 
erent and the just claims of neutral nations; but he did not seek in each particular case 
to do the most perfect justice. Many passages iu his judgments might be cited to show 
this; whereby he declared that, though there might be hardships in particular cases, 
both to captors and especially neutrals, yet, on the whole, the balance was in favor of 
the neutral rather than against him. Lord Stowell used so say, though blockade was 
a hardship on a neutral, and the right of search was a hardship on a neutral, yet it 
was to be recollected tbe whole trade was always open to them— the carrying trade la 
time of war. He used always to say, and rely greatly on that rule of law, that, iu the 
first instance, the case should be heard ou the evidence of the claimants themselves, 
namely, the ship's papers and depositions. 

In tlio case of the Diligentia, (1 Dods., 404,) where the captors complained of what 
Lonl Stowell was about to do, Lord Stowell made the same answer; he told them, 
though they might complain in particular instances, yet he must adhere to the general 
principle, though the consequences might press hard upon them. Now, no person more 
readily acknowledged the truth of the principle, that a claimant should be iiidemuitied 
for a capture made without probable cause, than Lord Stowell ; no one more powerfully 
manifested it ; but that will necessarily presuppose that the court is in possession of 
the truth. 
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It is equally contrary to common Justice that a captor sbonld be mulcted in costs 
and d:ima;;ds where ho has faithfully performed his duty, and had, in truth, adt^quate 
cause far the seizure. Yet this oanSe of seizure mi(;ht not appear on tht) face of the 
depositions aud ship's papers. Sj it might be in blockade cases, and in numerous 
others which might be stated. 

Ill the case of the Sir William Peel the following additional points 
were made on behalf of the United States: 

1. That the vessel and cargo not having been charged with costs un- 
der the final decree of the Supreme Court, the only question before the 
commission was as to the right of the owners to damages; thnt the 
claimants were in no position to moke such claim before the commission ; 
that any right to damages in the prize courts was barred by the first 
decree of the district court of 6th June, 1864^ which adjudged reason- 
able cause of seizure, and that from this decree or from any part of it 
the claimants had never appealed; that the "question as to costs and 
expenses" reserved by that decree was plainly the question only whether 
costs and expenses should be allowed against the claimants, tiieir right 
to claim costs and expenses against the captors being barred by the 
certificate of ** reasonable cause of seizure" contained in the same decree; 
that the claimants, having failed to appeal from so much of this decree 
as certified reasonable cause of seizure, must be considered, in the lan- 
guage of the letter of Sir William Scott and Dr. Nicholl to Mr Jay, (3 
Phillimore, 554,) to have "acknowledged the justice of the sentence in 
that respect," and that within the rule of practice already settled by 
the commission the claimants, having neither appealed nor rendered any 
reason for not having appealed, their claim must be disallowed ; that 
the only effect of the second decree of the district court of 3d June, 1865, ' 
from which the claimants did appeal, was to charge the claimants with 
the costs and charges of the captors, and that on their appeal from this 
decree they had had full relief by the judgment of the Supreme Court ; 
that it had never been possible for the Supreme Court to award damages 
in favor of the claimant had they been so disposed, such damages being 
barred by the certificate of probable cause in the first decree of 6th 
June, 1804:, from which the claimants had not appealed ; that the claim- 
ants had therefore no standing before the commission to claim dam- 
ages. 

2. That the proofs before the prize court fully sustained the finding 
of that court of probable cause ; and that the depositions of Clark and 
Haggard, taken in the district court, but rejected by that court on the 
purely artificial and technical rule that such evidence must come in the 
first instance from the vessel herself and those on board of her, were 
here competent evidence nnder the terms of the treaty, and entitled to 
be weighed by the commission without regard to such artificial rule of 
exclusion ; and that those depositions not only greatly strengthened 
the case made before the prize court as one of probabl^cause, but in con* 
iiection with the other proofs would have amply warranted a decree of 
condemnation. 
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3. That tbe fact that the vessel was taken in nentral waters, in no 
respect changed the case as to the respective rights of captors and 
claimants. That in such case it was only the neutral power whose wa- 
ters had been violated that had cause of complaint ; and such power 
only could be heard to raise the question of violation of her waters. 
That if the United States by this capture had violated any rights of 
Mexico, that was a question to be settled between the United States 
and Mexico. That so far as the questions between these claimants 
and the United States were concerned, the case stood in all respects 
the same as if the vessel had been captured upon the high seas. 

In support of this point the counsel of the United States cited the Puris- 
sima Concepcion, 6 Rob., 45 5 tbe Etrusco, 3 id., 31 ; the Twee Gebroe- 
ders, id,y 162 ; the Eliza Anne, 1 Dodson, 244 ; the Diligentia, id., 412 ; 
the Anne, 3 Wheat., 447; 2 Twiss, 448; the Anna, 5 Rob., 373; the 
Vrow Anna Oatherina, id., 16. 

4. That by abandonment, acceptance of the same, and payment as for 
a total loss, the entire right to any and all reclamation for damages or for 
the proceeds of the vessel passed from the owners of the ship and cargo 
to the insurers, and this irrespective of the question of the illegality of 
the contract of insurance, the contract beingan executed one by the volun- 
tary act of the parties. That these insurers were not to be taken as parties 
to the memorial, which was that of Mr. Gerard. That Gerard himself had 
derived by his assignment from the owners no title, their claims having 
vested in the insurers. And that if the assignment to him would otherwise 
have conveyed any interest, it was void a« achampertous contract by which 
Gerard, an attorney, without any previous interest in the transaction, 
had purchased the claim as a matter of speculation and for the purpose 
of its prosecution against the United States. That by the law of Eng- 
land, the purchase of a chose in action by an attorney for the purpose 
of prosecution was illegal ; that the same rule prevailed in most, if not 
all, of the United States; and that in practice it ought to prevail la 
international law. That such champertous purchases of claims, void by 
the common law of both countries, should not be recognized as lawful 
transactions, or be permitted as the basis of claims to be prosecuted by 
one of those governments against the other. 

5. That the contracts of insurance by these insurers with the assured 
were deliberate contracts to indemnify British subjects for the conse- 
quences of attempted violation of the belligerent rights of the United 
States ; that such contracts, when sought to be enforced in the courts of 
the United States, would be held void by those courts ; that like con- 
tracts, in relation to attempted violation of the belligerent rights of 
Great Britain, if prosecuted in the courts of that kingdom, would be 
held void by her courts ; that, therefore, in an international tribunal 
constituted by solemn treaty between the two governments, the comity 
of nations and a proper regard by one friendly government of the 
rights of another should preclude the admissibility of such claims. That 
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these contracts of insurance were distingaishable from " war risks" 
recognized by all nations as legitimate subjects of insurance, and such 
as were discussed among the American claims before the tribunal at 
Geneva ; those were assurances of the merchant-vessels of a belliger- 
ent against capture by their enemy, and such as are recognized in all wars 
of maritime nations as a permissible and necessary means to the pres- 
ervation of any commerce whatever to a belligerent; but these are 
deliberate contracts to indemnify a neutral who, by carefully excluding 
the " free from capture" clause, admits that he is engaged in an attempt 
to violate the belligerent rights of a friendly nation. That though the 
violation of blockade by a neutral is not held by international law to 
be strictly a crime, it is an unfriendly act, prejudicial to the character and 
interests of the neutral government of which the violator is a citizen, and 
to her honest and legitimate traders, and calculated to promote discord 
and hostility between friendly nations. That a contract to indemnify the 
citizen of a neutral government against the lawful consequences of his 
own wrongful act against a friendly government, should never be made 
a ground of reclamation by the government of the wrong-doer against 
the injured government, nor i)e countenanced by an international tribu- 
nal organized as a means of amicable settlement between two such 
governments. 

On the part of the claimants it was contended in answer that the 
Supreme Court of the United States had iueflfect passed upon all the 
questions involved in the prize court, and had finally adjudged that the 
claimants should not have damages against the captors ; and had deter- 
mined that the fact of the capture having taken place in the waters of 
Mexico, a neutral and friendly nation, did not make the capture a wrong- 
ful one as between the captors and the claimants, Mexico not having 
intervened. That on the proofs in the case there were no such circum- 
stances of suspicion as to afford probable cause of capture within the 
doctrines of the prize courts. That if such probable cause within the 
rules of those courts existed, it was plain, from the proofs before the 
commission, that actual injustice had been done to the owners of the 
vessel and cargo ; that the vessel was engaged in a legitimate commerce; 
and that, according to justice and equity, the claimants should be re-im- 
bursed for the losses in consequence of the capture ultimately adjudged 
a wrongful one, even though the capture were held excused by the doc- 
trine of probable cause under pri^e law. That the capture of the vessel 
within the neutral waters of Mexico was in violation of international 
law, and absolutely illegal and void. That the doctrines of the prize 
courts that such a capture could only be questioned by the government 
whose territory had been violated, applied only to the case of an enemy 
ship captured in neutral waters and not to the case of a neutral vessel 
so captured. That, even if that doctrine applied in the last-named case, 
it was only as a technical rule of the prize courts requiring an interven- 
tion there by the government whose territory had been violated, and 
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was not applicable in the case of an international tribunal, which should 
be controlled by the consideration that the capture was an illegal one 
under internatioual law. 

The counsel for the claimant cited Dana's Wheaton, §§ 171, 426, 428, 
429, 430; the Vrow Anna Catherina, 5 Rob., 18; Lawrence's Wheaton, 
215 n., 715; Wheaton on Captures, (appendix,) 341; the Anne, 3 WMieat. 
Rep., 435; the Richmond, 9 Cranch, 102; the Peterlioff, 5 Wall., 28; 
the Bermuda, 3 Wall., 557. 

The counsel for the claimant also maintained that the insurers and 
underwriters were to be deemed parties to the memorial by Mr. Gerard, 
as their attorney in fact; that the assignment to Gerard was a valid 
one; and that the contracts of insurance were also valid and entitled 
to recognition and protection under international law. 

The commission (Mr. Commissioner Frazer dissenting) gave the claim- 
ants an award for $272,920. I am advised that the award was plaod 
by the m^ijority of the commission on the ground that the capture within 
the neutral waters of Mexico was absolutel^v illegal and void ; and that 
the claimants were entitle I to make reclamation on that ground, irre- 
spective of any question of complaint or intervention on the part of 
Mexico. 

In this case, in connection with the cases of the Science, the Volant, 
and the Dashing W^ave, Mr. Commissioner Frazer read a written opin- 
ioo, which will be found in the appendix, M. 

The brig Dashing Wave; Charles Le Quesne et aL, INo. 395, claimants 
for vessel ; Eihvin Gerard, No. 244; Simpson & Pitman, Xo. 396; Mc- 
Dowell & Halliday,No. 397; the Thames &; Mersey Insurance Company, 
(limited,) No. 427; and the British and Foreign Marine Insurance Com- 
pany (limited) et aZ., No. 428, claimants for cargo. 

This vessel was captured while at anchor off the mouth of the Rio 
Grande, on the 6th November, 1863; was taken into the port of New 
Orleans and there libelled in the United States district court. A decree 
was made in that court, 16th June, 1864, adjudging restitution of the 
vessel to the claimants; from which decree the United States appealed 
to the Supreme Court. Further proceedings were had in the district 
court on the question of costs and damages ; and, on the 3d June, 1865, 
a decree was made adjudging that the costs and charges consequent 
upon the capture be paid by the claimants, and that damages be refused 
to them. 

From this decree the claimants appealed to the Supreme Court. The 
Supreme Court affirmed the decree of the district court restoring the 
vessel and cargo ; but directed that the costs and expenses consequent 
upon the capture be rateably apportioned between the vessel and the 
shipment of coin hereinafter named ; and that the residue of the cargo 
be exempted from contribution. The district court determined, upon the . 
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proofs, that the vessel when captured was anchored south of the line divid- 
ing the waters of the Rio Grande, and was therefore in neutral waters. 

The Supreme Court held, on the contrary, that the proofs clearly 
showed her to have been anchored north of the division line above 
named and within the waters of Texas, then in possession of the enemies 
of the United States. The case in the Supreme Court is reported in 5th 
Wallace, pages 170 to 178 5 to which report reference is made for the 
statement of the peculiar facts of the case. No proofs were made before 
the couiraission substantially changing the facts as there stated. 

Many of the questions involved in this case were identical with those 
involved in the case of the Sir William Peel above reported, and there- 
fore need not be again stated. 

Edwin Gerard, No. 244, claimed as assignee of the insurers of Messrs. 
F. DeLizardi & Co., the alleged owners of 12,000 British sovereigns, a 
portion of the cargo upon which, together with the vessel, the costs and 
expenses consequent upon the capture were apportioned by the decree 
of the Supreme Court. 

Simpson & Pitman, No. 396, and McDowell & Halliday, No. 397, claim- 
ants as owners respectively of parts of the cargo exempted from con- 
tribution by the final decree, claimed damages by the depreciation 
of the cargo during its detention, and for costs and expenses to which 
they had been subjected. 

The insurance companies, Nos. 427 and 428, claimed respectively as 
insurers of portions of the cargo in like manner exempted from contri- 
bution and which had been duly abandoned to them as insurers, and 
payments made by them respectively as upon a total loss. 

Upon the two last-named claims of the insurance companies, ques- 
tions were raised on the part of the United States, as to the validity of 
the contract of insurance in the sjime regard reported above in the case 
of the Sir William Peel, and also as to the right of the insurance com- 
panies to recover in respect of portions of the cargo owned by persons 
not appearing to have been British subjects. This last-named question 
was subsequently more distinctly raised and passed upon? in the case of 
the Circassian, and will be hereafter reported under that case. 

The commission unanimously disallowed all the claims. 

The Brig Volant, John Amy et aL, No. 388, claimants for vessel; 
Edwin Gerard, No. 245, claimant for cargo. 

This vessel was captured on the 5th November, 1863, at the mouth ot 
the Ilio Grande, taken into the port of New Orleans, and there libelled. 
By a decree rendered on the llth June, 1864, the district court con- 
demned the vessel and cargo as lawful prize. From this decree the 
claimants appealed to the Supreme Court, which court reversed the de- 
cree of condemnation, but held that the capture was justified by " prob- 
able cause," and adjudged restitution of the vessel on payment of costs 
• and charges. The case is reported in the Supreme Court in 5th Wal» 
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lace, pp. 179, 180. It appeared that the vessel, when captared, was 
anchored within Texan waters. 

The claimants in No. 388 claimed as owners of the vessel for re-im- 
bursement of the costs and charges paid by them, and for damages by 
the detention of the vessel. 

Mr. Gerard, in No. 245, claimed, as assignee of the insurers of the 
cargo to whom the same had been abandoned, and who had paid as for 
a total loss, about 140,000, besides interest, for depreciation of cargo 
after the seizure, including the value of ninety-three cases of brandy, 
alleged to have been abstracted from the vessel while in custody of the 
officers of the district court. 

The questions involved in respect to this vessel are substantially 
covered by the report of the foregoing case of the Sir William Peel, 
and by the report of the case in 5th Wallace. 

The claim of Amy and others, No. 388, in respect of the vessel, was 
unanimously disallowed by the commission. 

In the case of Mr. Gerard, No. 245, the commission made an award 
in favor of the claimant for $1,785, Mr. Commissioner Gurney dissent- 
ing. 1 am advised that this award was made in respect of the brandy 
abstracted while in charge of the officers of the district court j and that 
the other claims for damages in the case were disallowed. 

The bark Science; Thomas E. Angell and others, claimants. No. 391. 

This vessel was captured at the same time and place with the Dash- 
ing Wave and the Volant, libelled in the same court, and the same 
decrees entered respectively as in the case of the Dashing Wave, and 
the same appeals taken by the respective parties to the Supreme 
Court. That ^urt affirmed both judgments of the district court re- 
storing the vessel, and charging her with the costs and expenses of 
capture, finding upon the proofs that she was, when captured, anchored 
within Texan waters, and that no excuse appeared for her being there. 
The case in the Supreme Court is reported in 5th Wallace, pp. 178, 179. 

The counsel ior the claimants, in addition to the points above cited in 
the case of the Sir William Peel applicable to this case, contended 
that the capture was one made in bad faith ; that the Science had 
arrived off the mouth of the Rio Grande on the 11th August ; that, 
immediately on her arrival, she was boarded by an officer of a United 
States blockading vessel, who examined her papers and inspected her 
cargo, and permitted her to anchor and discharge her outward cargo, 
and take on board a large portion of her return cargo ; that the only 
allegation made by the capturing officer was that her outward cargo 
had included cloth of the character and description used for confed- 
erate uniforms ; that this allegation constituted no ground of capture, 
and even if originally it might have afforded probable cause of cap- 
ture, it certainly could not, after the vessel had been allowed to lie 
three months in the offing, and take on board a valuable cargo of over 
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300 bales of cotton. That the fiict of her being at anchor witlnn Texan 
waters, if it existed, did not of itself constitute probable cause, there 
bein«^ no evidence in the case to indicate an intention of violation of 
the blockade ; that, by international law and under the treaty of Guada- 
lupe Hidalgo, the roadstead at the mouth of the Rio Grande was an 
open roadstead, where neutral vessels trading? with Matainoras had a 
right 10 lie at anchor, whether north or south of the conventional line 
between the United States and Mexico established by that treaty ; 
and that the United States could no more lawfully interfere with the en- 
joyment of that right than they could with the right of vessels in course 
of the same trade to navigate the mouth and current of the river ; that 
the right to the navigation of the Rio Grande included the right to the 
means without which such navigation could not be reasonably enjoyed— 
among others, the right to moor in the roadstead at its mouth. That,, 
even if the United States could claim an exclusive right to occupy 
the waters north of this line for the purpose of blockade", that a vessel 
honestly engaged in trade with Matamoras, and anchoring for that 
purpose on the Texan side of the line, was entitled to notice or warn- 
ing before it could be treated as intruding on forbidden ground, and 
that a seizure without such notice was unjustifiable ; that, in fact, the 
proofs failed to establish that the vessel was lying north of the divid- 
ing line, and that the blockading* vessels, by omitting to apprize her 
that she was anchored in a place which they deemed ^an improper 
one, and by permitting her to be there and take on board her return 
cargo, were estopped to allege that her position was an unlawful one. 

The claimant's counsel cited the Terecita, 5 Wall., 180 ; Madeiros vs. 
Hill, 8 Bing., 231; Nailor vs. Taylor, 9 Barn. & Ores., 718; Carriug^ 
ton V8. Merchants' Insurance Company, 8 Peters, 517 ; Mr. Jefferson's, 
paper on the navigation of the Mississippi, 1 Am. State Papers, 251. 

On the part of the United States it was contended that the Science, and 
the other vessels of her class, could not enter by reason of their draught 
of water, and never attempted to enter, the mouth of the Rio Grande, 
or to rea<;h the port of Matamoras. That, conceding her full right to 
navigate that river and the waters through which its mouth was to be 
approached, and even for that purpose to pass over the blockaded 
waters of the Confederate States, it did not follow that she had the 
right, for her own convenience and for the delivery of her cargo into 
lighters, to cast anchor within those blockaded waters, and there lie 
for weeks in a position from which access, by means of lighters to the 
blockaded coast, was easier,by night or by day, than that to the neutral 
port for which her cargo professed to be destined. That the United States. 
were lawfully entitled to blockade, and did blockade the sea-coast of 
Texas, and that such blockade would be wholly nugatory if a vessel in 
the condition of the Science could claim and exercise the right to cast 
anchor within the blockaded waters, and within three miles of the enemy'a 
8 H 
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coast, from which it was evident that she could, with great facilitj', 
Lold communication with that coast. 

The commission awarded to the claimant the sum of $45,684, Mr. 
Commissioner Frazer dissenting. 

The schooner Matamoras j Oliver K. King, administrator, claimant, 
No. 288. 

This vessel was captured at the mouth of the Eio Grande at the same 
time with the Dashing Wave, the Volant, and the Science, and libelled 
in the United States district court at New Orleans. The district court, 
on the proofs, decided that, at the time of the capture, she was in Mex- 
ican waters, and gave judgment of restitution, certifying reasonable 
cause of capture, and refusing allowance of costs or expenses to the 
claimant. No appeal was taken from the judgment of the district 
court. 

Under the order of the commission the claimant assigned as the rea- 
son of his omission to appeal, that, " in consequence of the short space 
of time in which to appeal, only thirty days being allowed for that pur- 
pose, and the detention of the mails, and the counsel in New Orleans not 
having taken the appeal, the time to appeal expired.'^ 

On the part of the United States it was claimed that the proofs showed 
probable cause of capture in the conduct and position of the Matamoras ; 
but this was denied on the part of the claimants. The counsel for the 
United States insisted that no sufficient excuse was assigned for the fail- 
ure to appeal. 

The commission disallowed the claim, (Mr. Commissioner Gurney dis- 
senting,) on the ground of the insufficiency of the reasons for failure to 
appeal. 

The Isabel; George Wigg, claimant. No. 269. 

This vessel was captured on the 23d September, 1852, on a voyage 
from Bayport, in Florida, to Havana; was taken into the port of Key 
West, there libelled in the United States district court before Jud^e 
Marvin, and condemned as lawful prize. An appeal was taken, under the 
then existing law, to the circuit court of the United States for the same 
district; and this appeal was subsequently, under the United States stat- 
utes of 3d March, 18G3, (12 Stats, at L., 730, § 7,) and of 30th June, 18G4, 
(13 id., 311, § 13,) transferred by stipulation to the Supreme Court, in 
which court the claimant having failed to file the transcript from the 
court below, pursuant to the rules of that court, the case was dismissed, 
OQ motion of the United States, without appearance on the part of the 
claimant. The claimant alleged himself the sole owner of both vessel 
and cargo; and alleged that the port of Bayport, from which the vessel 
sailed, was not blockaded at the time of the capture or of the entrance 
or departure of the Isabel into and from that port. The fact of no block- 
ade was sought to be established by the testimony of the master and 
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crew of the vessel, who testified that they saw no blockading vessels on 
entering or departing. The time of day or night of their entrance or de- 
partare was not shown. 

The counsel of the United States relied on the oflQcial reports of the 
Secretary of the Navy and accompanying documents for the years 18G2 
and 1863, and upon the decision of the district court having judicial 
knowledge of the current historical facts of the day, as sutficiently 
establishing the fact of blockade. Documentary proofs were filed on 
the iiart of the United States going to show the claimant, Wigg, at 
the time of the capture of the vessel actually engaged in sliipping mu- 
nitions of war to the confederate gevernment ; and that both before 
and after the capture, he and the vessels which he owned or con- 
trolled were for a long time largely engaged in tlie like employment. 

On the part of the United States it was maintained: 1, that the Isabel 
was lawfully captured in the actual course of a voyage in violation of 
the blockade ; 2, that, by the failure of the claimant to prosecute his 
appeal to the Supreme Court, and procure an adjudication of that court 
npon the merits of his case, he was debarred from a standing before the 
commission ; 3, that, by his personal acts in aid of the enemies of the 
United States in carrying on their war against those States, the claim- 
ant was debarred of any standing as a British subject before the com- 
mission ; 4, that, by those acts, he had constituted himself an enemy of 
the United States, so that liis property upon the high seas was liable to 
capture as enemy's property, irrespective of any question Of blockade. 

All these propositions were controverted on the part of the claimant. 

The commission unanimously disallowed the claim. 

The steamship Pearl; Shand, Higson & Co., claimants, No. 270. 

The Pearl was captured in January, 1863, by a United States cruiser, 
in the Atlantic Ocean, between the Bahama Banks and Nassau, on a 
voyage purporting to be from Queenstown to Nassau. She was taken 
into the port of Key West, and there libelled as prize on the alleged 
ground that her actual destination was for one of the blockaded ports. 
Mr. Geo. Wigg intervened as claimant in the district court, alleging 
himself the sole and absolute owner of the vessel. The district court 
adjudged restitution of the vessel and cargo. An appeal was taken by 
the United States to the Supreme Court, and that court reversed the 
decree of the district court, and adjudged condemnation of the vessel 
and cargo. (See report of the case of the Pearl, 5th Wallace, 574.) 

The claimants here alleged that the vessel, though purchased by Wigg 
in his own name, was actually purchased by him as agent for Messrs. 
J. & T. Johnson, merchants of Liverpool, to whom she actually be- 
longed, though registered in the name of Wigg. That J. & T. Johnson 
had, since the condemnation, assigned to the claimants, by way of mort- 
gsige, their claim upon the United Jbtates for the alleged wrongful cap- 
ture and condemnation. No proofs were made by the claimants of the. 
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title of the Messrs. Johnson, nor of the assignment of the clitim bj^ 
them to the claimants. 
The claim was nnanimously disallowed. 

The schooner D. F. Keeling: Mary Hntchinson, claimant, No. 277. 

This vessel was seized in the port of New York, on the 6th October, 
1 861, and libelled in the United States district court for confiscation under 
the statute of 13th July, 1861, (12 Stat, at L.,) as the property of an 
inhabitant of the State of Louisiana, then in rebellion against the United 
States. Theclaimant, Mary Hutchinson, interposed a claim to the vessel, 
denying that she was an inhabitant of New Orleans, alleging herself a 
native-born subject of Great Britain, and only transiently present in New 
Orleans upon a visit to relatives there residing. The district court found 
this allegation sustained by the proofs, and adjudged restitution of the 
vessel, certifying probable cause of seizure, and refuvsing costs or dam- 
ages to the claimant. No appeal was taken from the decree of the dis- 
trict court. On the part of the claimant an affidavit of one Leetch was 
filed, excusing the omission to appeal on the ground that his own busi- 
ness required him to return home immediately to Mexico, (he having been 
at the time the agent of Mrs. Hutchinson,) and that Mrs. Hutchinson was 
not able to attend to the appeal in person, " by reason of age and infirm- 
ity .'' The claimant's memorial, verified by her own oath, alleged that 
she was born in 1813, making her forty-eight years old at the date of 
the decree of restitution. She claimed here damages by the detention of 
the vessel, and costs incurred in defense of the suit, $18,063, besides 
interest. 

The proofs before the commission showed that the claimant em- 
igrated with her husband to New Orleans about 1850; that her hus- 
band died there in 1852, and that the chiimant had ever since, up to the 
date of the deposition, (February, 1873,) been permanently domiciled in 
New Orleans. 

On the part of the United States it was contended that the proof here 
fully showed the liability of the vessel to condemnation before the dis- 
trict court; that such condemnation was there defeated by false allega- 
tions and proofs; that, on the merits, the claimant was not entitled to 
damages ; and thjit no sufficient reason was shown (or her failure to 
appeal from the decree of the district court. 

The commission unanimously disallowed the claim. 

The schooners Albion, Alert, La Criolla, Mary Stewart, Agnes, Fanny, 
Anne Sophia, Defiance, Nelly, Agnes, J. 0. Roker, Florida, Anna, 
Wanderer, Mabel, Julia, Swift, Pride, Chance, Arctic, Brilliant, John 
W., Industry, Time ; the sloops Lida and Julia, and the steamer Liz- 
zie ; Sanders & Sons, claimants, No. 281. 

Messrs. Sanders & Sons, merchants of Nassau, filed their memorial 
claiming damages, in all $142,643, besides interest, for the alleged wrong- 
ful capture and condemnation of the twenty-seven vessels above-named. 
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Their memorial contained simply a general averment that their vessels 
were lawfully' engaged in trade " with certain ports of the United States 
which were held open by the Government of the United States to for- 
eign commerce, and also with certain ports of Great Britain and other 
nations.'' That they were with their cargoes '' unlawfully and wrong- 
fully captured, in violation of the law of nations," by cruisers of the Uni- 
ted States, and condemned and sold. A schedule of the different vessels, 
with copies of the respective registers, was filed with the memorial. No 
other proofs were filed for the claimants, and the claim was unani- 
mously disallowed. 

The schooner Echo ; Peter A. Spearwater, claimant, No. 284. 

The Echo was captured by a United States vessel of war on the 
3l8t of May, 1863, on a voyage from Matamoras to New York ; was 
taken into the port of Key West; there libelled in the district court ; 
by which court judgment of restitution was awarded, certifying proba- 
ble cause of capture, and refusing costs or damages to the claimants. 
No ap|>eal was taken and no reason was assigned for the failure to ap- 
l)eal. In the testimony before the prize court the mate of the vessel 
testified that the cargo was taken on board at the mouth of the liio 
Grande, and was purchased by the claimant himself in Brownsville, 
Texas, a town of the Confederate States; that the Echo lay otf the 
month of the Rio Grande for about four months, from January till May, 
1863; that, during most of that time, the claimant, the owner and 
master of the vessel, was in Brownsville and there purchased the cot- 
ton in question. The claimant himself, in his deposition denied these 
statements of his mate; and the district judge deemed the evidence 
insufficient to justify c#Qdemnation, but sufficient to establish proba- 
ble cause. 

The commission unanimously disallowed the claim. 

The bark Springbok ; John Riley, manager, &c.. No. 442, claimant 
for vessel ; S. Isaac Campbell & Co. and Thomas Stirling Begbie, No. 
316, claimants for cargo. 

This vessel was captured by a United States cruiser, on the 3d Feb- 
ruary, 1863, on the Atlantic Ocean, about one hundred and fifty miles 
east of Nassau, New Providence ; was taken into the port of New 
York, and there libelled in the district court. That court rendered a 
decree of condemnation of both vessel and cargo. (See the report of 
t!ie case, Blatchford's Prize Cases, pp. 434 to 463.) Tlie claimants ap- 
pealed to the Supreme Court, which affirmed the judgment of condem- 
nation of the district court as to tlie cargo, but reversed it as to the 
vessel, adjudging restitution of the vessel, but without costs or dam- 
ages to the claimants. (5 Wall, 1.) 

The claimant John Riley, No. 442, claimed as manager of the London 
A 1 Insurance Association, the A 1 Guarantee Insurance Association, 
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and the Colonial A 1 Insurance Association, insurers of the vessel, and 
who had, on abandonment by the owners, paid as for a total loss. He 
claimed an awar<l for £4,015, besides interest, damages for the detention 
of the vessel, loss of profits, and costs, and expenses in the prize-courts. 

The claimants S. Isaac Campbell & Co., and Begbie, claimed £68,378, 
the alleged value of the condemned cargo, and costs and expenses in the 
prize courts. The factsof the caseas appearing before the prize courts 
are sufficiently set forth in the reports of the respective courts above 
cited. 

In addition to the proofs before the prize courts the claimants gave 
evidence before the commission tending to show that the actual and 
ultimate destination of the cargo was Nassau, and that it was intended 
to be there sold in open market by the agent of the owners. 

This evidence consisted of the testimony of the agent of the claimants 
at Nassau to that effect, certain letters from the claimants to said agent 
proved by hiui, and general proofs showing that there was at Nassau 
a market for the various kinds of merchandise constituting the cargo of 
the vessel. 

Neither of the claimants for the cargo placed himself upon the stand 
to testify as to the actual destination or the intent of the owners in 
relation to it. The claimant Begbie was examined as a witness in behalf 
of Mr. Kiley, the claimant in No. 442 ; and, on his examination-in-chief, 
testified merely that the cargo of the Springbok was to be discharged 
at Nassau ; that there was no agreement for the continuance of the voy- 
age, or for the employment or engagement of the vessel after her 
arrival at Nassau ; and that the captain of the vessel knew nothing of 
the ownership of the cargo. On cross-examination he declined to 
answer as to whether he was, in the years 1862 or 1863, engaged in block- 
ade-running speculations, and whether he was, at the time of her cap- 
ture, the owner of the Gertrude or her cargo, (this being the vessel 
referred to in the report of the case in the Supreme Court, and the 
proofs upon the condemnation of which were invoked in the case of 
the Springbok.) 

On the part of the United States evidence was given showing both the 
firm of S. Isaac Campbell & Co. and Begbie actively and largely engaged 
in btockade-runuing ventures, and in supplying by contract the confed- 
erate government with military supples. These proofs included original 
contracts and letters between the claimants S. Isaac Campbell & Co. 
jind the confederate secretary of war, and other officials, showing cou- 
tnicts by that firm, running through the years 1862 and 1863, for cannon, 
rities, swords, accoutrements, gunpowder, shells, clothing, &c., in 
large quantities, and delivery of the same to the confederate government 
under such contracts to the amount of several hundred thousand pounds. 
Also evidence showing the claimant Begbie a contractor with the con* 
tederate government for the establishment of lines of fast steamers, to 
run in the service of that government between the blockaded ports of 
the Confederate States and ports in the West Indies. 
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On thft part of the claimants it was contended that the proofs in the 
prize court failed to sustain the conchisions of the district court, that 
the vessel '' was knowingly laden in whole or in part with articles con- 
traband of war, with intent to deliver such articles to the aid and use of 
the enemy f that the true destination of the ship and cargo was not Nas- 
sau, a neutral port, and for trade and commerce, but some port lawfully 
blockaded by the forces of the United States, and with intent to violate 
such blockade; and, further, that the papers of the vessel were simu- 
lated acd false. That they also failed to sustain the conclusions of the 
Supreme Court, "that the cargo was originally shipped with an intent 
to violate the blockade ; that the owners of the cargo intended that it 
should be trans-shipped at Nassau into some vessel more likely to succeed 
in reaching safely a blockaded port than the Si)ringbok ; that the voy- 
age from London to the blockaded port was, as to cargo, both in law 
and in the intent of the parties, one voyage, and that the liability to con- 
demnation, if captured during any part of that voyage, attached to the 
cargo from the time of sailing.-' 

The counsel for the claimants further contended that the proofs filed 
for the first time before this commission conclusively rebutted these 
conclusions of each of the prize courts, and established the ultimate 
destination of both ship and cargo to be Nassau, the cargo to be there 
sold in open market. 

The counsel called attention to an error in the opinion of the Supreme 
Court in stating sixteen dozen swords and ten dozen ritie-bayonets as' 
forming part of the cargo of the Springbok, when in fact the proofs 
showed the vessel to have carried only one sample-case containing one 
dozen cavalry-swords and one dozen rifle-bayonets; and to the fact 
that, on the sale of the cargo, the entire proceeds of the swords and 
bayonets, and of the army and navy buttons, were only $270 out of the 
gross proceeds of the entire cargo of nearly $250,000 ; and that, includ- 
ing the army blankets, saltpetre, and all that portion of the cargo whi<*.h 
could be regarded for any purpose as quaHi contraband, the proceeds of 
such alleged contraband goods were less than one per cent, of the pro- 
ceeds of the entire cargo. He urged that the judgment of the Supreme 
Court sustained "extreme pretensions of belligerent right to subjugate 
neutral commerce to its necessities," which ought not to be sustained by 
this international tribunal; that, to sustain the doctrine of liability to 
capture on the theory of "continuous voyage," it must appear that the 
cargo was intended as a part of the original and planned adventure to 
be carried from the neutral port to the enemy's port; that the extreme 
doctrine in this regard had been stated by the Supreme Court in the 
case of the Bermuda, (3 Wallace, 515,) as follows: 

A voyage from a neutral (o a belligerent port is one and the same voyage, whether 
the destination be ulterior or direct, and whether with or without the interposition of 
one or more intermediate ports, and whether to be performed by one vessel or several 
employed in the same transaction and in the accomi)lis]uuent of the same jiurpose. 
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That the measure of tbis doctrine, as applied by the Supreme Court 
to the case of the Bermudti, was as follows : 

What has already been adduced of the evidence satisfies us completely that the 
orij;inal destination of the Bermuda was to a blockaded port; or, if otherwise, to an 
intermediate port, with intent to send forward the cargo b^^ traus-shipmeut into a vessel 
provided for the completion of the voyage. 

That, with the doctrine of continuous voyage as thus limited and 
defined, nothin<]; in the case of the Springbok involves any necessary 
controversy; but that this doctrine ought not to be extended so as to 
make guilty a trade between neutral ports to whicli the intercepted 
voyage was actually and really confined, by surmise, conjecture, or moral 
evidence not of a further carriage and further carrier, but only of a 
probability that such supplementary further carriage and some supple- 
mentary further carrier may or must have been included in the original 
scheme of the commercial adventure. That such a fiction of continuous 
voyage for the case of all trade between neutral ports, which has its 
stimulus from the state of war, made the belligerent prize court mavSler 
of neutral commerce, and in fact established a paper blockade of the 
neutral ports in question, and left their commerce at the mercy of the 
belligerent. That the whole history of prize jurisdiction on the doctrine 
of continuous voyage shows that the province of probable reasoning has 
been confined to the question of intent, while the corpus delicti — the 
voyage to the enemy port — must be proved with the same detiniteuess 
.of vehicle, port, and process of execution as is confessedly essential 
when the voyage is direct and simple. 

That the original capture of the Springbok was wholly unjustifiable; 
that the visitation and search disclosed nothing which rendered her voy- 
age amenable to further molestation; that there was nothing in the ves- 
sel, her cargo, or her papers, her position, or the circumstances of her 
capture, justifying the cruiser in sending the vessel into port for 
libel, on the speculation that it might be that the cargo was to go for- 
ward, and, if so, that fact perhaps might be provable; that it was a 
marked case of speculative seizure and detention, not upon indications 
which the visit and search at sea disclosed, but for the purpose of a 
visitation and search in the prize courts for independent, extraueoas, 
and argumentative grounds of suspicion. 

That the trial in the prize court violated the essential principles of 
the prize jurisdiction as established between belligerents and neutrals, 
and in which the latter find the limits of their exposure and submission. 
That the rule of the prize courts that condemnation could only be justi- 
fied upon the proof furnished by the vessel itself, her papers, and cargo, 
and the depositions of those on board, is not a mere matter of prac;tice 
or form, but is of the very essence of tiie administration of prize law. 
That, accordingly, the invocation by the captors of the papers from the 
cases of the Gertrude and Stephen Hart as part of the primary proofs (»u 
which to condemn the Springbok and her cargo, was unprecedented, ac- 
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knowledged by the Supreme Court to be irre^i^ular and not in accord- 
ance with the rules of proceeding in prize, and was not a mere irregu- 
hirity in form but was subversive of the principles of prize jurisdiction. 

That the passing of condemnation without giving the claimants an 
opportunity for further proof, was a manifest injustice ; «and that the 
absolute condemnation without such opportunity for further proofs was 
contrary to the rightful system of prize jurisdiction. 

That the presence of the trivial amount of contraband (as held by the 
prize court) could not be regarded either as evidence of its own destina- 
tion or of that of its accompanying innocent cargo to an ulterior market, 
nor as ground for condemnation independent of the question of intended 
breach of blockade ; citing on this point Dr. Gessuer's Droit des Neutres 
sur Mer, p. 122, as follows : 

It is y^Tong to seize contraband goods in a neutral vessel when they are in such 
smaU quantities that their inofiensive character is thereby established. The bona fide^ 
is a question to be determined by all the circumstances of the case, among which tho 
quantity is a very material ingredient. 

In addition to the above, the counsel for the claimant cit^d the follow- 
ing : 

The letter of Sir Wm. Scott and Sir John Nicholl to Mr. Jay, 3 
Phillimore, 551 ; Story on Prize Courts, (by Pratt,) pp. 3 to 10, 17, 18, 24 
to 26; Wheaton's Elements, part 4, c. 2, § 15; Trumbull's Reminiscences 
of his own Times, 193 ; the decision of the Geneva Tribunal upon the 
case of the Florida, acquitted in the vice-admiralty court at Nassau on 
the charge of violation of the neutrality act of Great Britain ; The Polly, 
2 Rob., 361; The Maria, 5 tU, 635 ; The William, irf., 385; The Thomyris, 
Edwards's Reps., 17 ; 3 Phillimore, 358 ; 5 Rob., 334. 

On the part of the claimants of the vessel it was contended, in addi- 
tion to the positions above stated, that it was found by the Supreme 
Court that her papers were regular and her voyage a bona fide one 
between London and Nassau ; that the papers were all genuine, and 
there was no concealment of any of them, and no spoliation ; that the 
owoera were neutrals, appeared to have no interest in the cargo, and 
could have had no knowledge of its alleged unlawful destination ; that 
these conclusions of the Supreme Court upon the evidence before it 
were strengthened and completely sustained by the additional testimony 
taken before the commission ; that the grounds on which the Supreme 
Court denied costs and damages to the claimants of the vessel, to wit, 
uiisrepresentation by the master on his examination as to his lack of 
knowledge of the grounds on which the capture was made, and the fact 
that he had signed bills of lading which did not state truly and fully 
the nature of the goods contained in the bales and cases mentioned in 
them, were unsustained as matters of fact by the evidence, and, even 
if sastained, were in themselves not of the least significance, and did 
not and could not aflFect the interests or issues involved in the capture ; 
that, so far as the vessel and her owners were concerned, her voyage was 
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honest, her papers fair, and the good faith of the cliarter-party absolute 
and unimpeachable, and the declarations and conduct of her captaiu 
not SO obnoxious to just criticism as to justify the infliction of punish- 
ment upon the innocent owners. 

On the part of the United States it was maintained that the conclu- 
sions arrived at by the Supreme Court as above stated, and upon whicli 
the decree of that court condemning the cargo was based, were fully sus- 
tained by the evidence before the prize court. That tlie claimants of 
the cargo had, by the judgment of the Supreme Court, full notice of the 
grounds on which the cargo was condemned, those grounds relating 
principally to their own previous conduct in furnishing military sup- 
plies to the confederate government and in running the blockade, and 
to the presumption raised by the circumstances of the case as to their 
own design and intention in regard to the destination of the cargo. 
That, notwithstanding this notice, they had failed to avail themselves of 
the opportunity afforded them before the commission to testify as to the 
facts and conclusions thus found by the Supreme Court ; and that in 
the case of Mr. Begbie, when placed upon the stand involuntarily, he 
had refused to answer concerning these very matters. That this failure 
and refusal to testify on the part of the claimants was to be taken as in 
effect an admission of the correctness of the conclusions of the court. 

That by the evidence adduced before the commission the fact was fully 
established that all these claimants of the cargo were extensively engaged 
in running the blockade, and also in furnishing military supplies to the 
enemy. That the facts thus proved went strongly to confirm the con- 
clusions of the court that the cargo was destined and intended for 
trans-shipment to and delivery in the Confederate States, and not for a 
market at Nassau. That they also established that these claimants legally 
and morally were not neutrals, but enemies of the United States actually 
engaged in the prosecution of the war against those Stat^is ; and that, as 
such, their property on the high seas was liable to capture without 
regard to the question of blockade. That the question of national 
character in such case was always a question of the individual national 
character of the owner, and not of his national character as established 
by paramount allegiance, citing the Anna Catheriua, 4 Hob., 119; the 
Vigilantia, I id., 1 ; the Vriendschap, 4 id,, 166, and the authorities cited iu 
3 Phillimore, 605, 606. That these proofs alsd precluded the claimants 
from a standing before this commission as neutral British subjects. 
That as to the vessel, the capture and condemnation of the cargo being 
lawful, the seizure of the vessel and taking her into port was also law- 
ful as the sole means of reaching the cargo which was lawful prize, and 
that in such case the vessel was not entitled to costs or damages. 

The commission unanimously disallowed the claim for the cargo in 
No. 316. In the claim for the vessel, No. 442, they unanimously awarded 
to the claimant the sum of 85,065. I am advised that this award was 
made in respect of the detention of the vessel from the date of the 
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decree of the district court to the date of her discharge under the decree 
of the Supreme Court, the latter decree having established that the 
vessel should have been discharged by the decree of the district court. 

The steamship M. S. Perry, alias Salvor; John McLennan, claimant, 
No. 370. 

This vessel, then known as the Salvor, was owned at the breaking out 
of the rebellion by James McKay, a citizen of Florida. In September, 
1861, McKay took her to Havana, and there went through the form of 
a sale of the vessel to McLeunanj the present claimant, who caused her 
to be registered in his name at the British consulate at Havana, and 
re-christened her the M. S. Perry. A bill of sale was given by McKay 
to McLennan, specifying the nominal consideration of $32,000. On the 
13th October, 1861, she sailed from Havana with the ostensible destina- 
tion of l^assau, but with written instructions to go to the main-land of 
Florida and there land Donald McKay, a son of the former owner, who 
went as a passenger, together with several negro slaves of the former 
owner, McKay. McKay, senior, himself sailed with her for Nassau? 
holding a power of attorney fiom McLennan, authorizing him to collect 
the freight at Nassau. 

She was captured on the night of the 13th October, at a point between 
the Dry Tortugus and the coast of Florida, being headed for the western 
coast of the peninsula of Florida, and in a position quite wide of the 
proper course to Nassau, and separated from that port by the whole 
width of the peninsula of Florida and the waters intervening between 
that peninsula and the Bahamas. She was taken into the port of Phila- 
delphia, there libelled in the district court, condemned, and sold. No 
appeal was taken from the judgment of the prize court; but the com* 
mission held, as has been already stated, the reasons assigned for the 
failure to appeal sufficient. The proofs taken before the prize court 
were not put in evidence before the commission. 

From the testimony taken before the commission, it appeared that 
McLennan was a merchant's clerk in Havana, not engaged in shipping, 
and owning no interest in any other vessel than the M. S. Perry. When 
examined himself as a witness, McLennan refused to say whether he 
possessed any property or money to enable him to make such a purchase; 
but it appeared that he gave McKay his promissory notes for the amount 
of the purchase-money at six, twelve, and eighteen months, without any 
security for their payment by mortgage on the vessel or otherwise. It 
did not appear that anything had ever been paid on the notes; and the 
claimant, when asked on cross-examination whether they had ever been 
paid, declined to answer. McKay remained in the sole actual manage- 
ment of the vessel after the sale, and employed the captain, the chief 
engineer, and the ship broker who obtained her freight. McKay also 
held a power of attorney from McLennan to recover and receive what- 
ever indemnity or compensation should bo awarded by the commission 
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in the premises; be verified the memorial filed by the claimant; and he 
alone appeared to have procured the attendance of witnesses, and to 
have prosecuted the case before the commission. 

A considerable portion of the cargo of the M. S. Perry, upon her 
capture, consisted of arms and ammunition, of the ownership of which 
no proof was made, and for which no claim was prosecuted before the 
commission. 

On the part of the United States it was maintained that these facts 
clearly indicated the pretended sale by McKay to McLennan to be color- 
able merely, and that upon them the claimant had shown no title to 
recover ; that the direction to the vessel to land young McKay and the 
negro slaves on the coast of Florida was an attempt to violate the 
blockade, and justified the capture; that the omission of the claimant 
to produce the testimony before the prize court left the judgment of 
that court to be presumed fully sustained by the evidence, and that in 
the absence of that evidence the commission could not declare the judg- 
ment erroneous. 

The commission unanimously disallowed the claim. 

The steamship Granite City ; Edward Pembroke, claimant, No. 377. 

This vessel was captured on the 22d March, 1863, on a voyage from 
Nassau, at which port she had cleared nominally for Saint John's, New 
Brunswick. She had shortly before taken a cargo of merchandise from 
Nassau, through the blockade, to Wilmington, N. C, and succeeded in 
getting through safely, though fired at by the blockaders, and had also 
succeeded in running out a cargo of cotton through the blockade. In 
his deposition in preparatoriOyher master, after repeated refusals to state 
to what port the vessel was actually bound at the time of her capture, 
finally voluntarily stated, at the end of his deposition, "that he was 
bound to run the blockade into some confederate port wherever he could 
get in 5 and if he could not get in, to go elsewhere.'' The proof was un- 
questioned that she was captured in the prosecution of a voyage de- 
signed to violate the blockade. During the pursuit by the captors, and 
immediately before the capture, a package of papers, of whose contents 
the captain professed himself ignorant, was burned by his orders. 

She was libelled in the United States district court for the southern 
district of New York, and a decree of condemnation was rendered by that 
court. (See report of the case, Blatchford's Prize Cases, 355-357.) Pend- 
ing the proceedings in the district court, and before the decree of con- 
demnation, the vessel was taken for the use of the United States at an 
appraised value, under the United States statute of March 3, 1863. (12 
Stat, at L., 759.) The cargo was sold under the decree. The claimant 
alleged himself the owner of the vessel and cargo, and claimed damages, 
$462,000, besides interest. No appeal was taken from the decree of the 
district court. The claimant filed, under the order of the commission, 
a statement of the reasons for his failure to appeal, alleging in effect 
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that the decree of condemnation was by default, the claimant not having 
appeared in the prize court, and that, the vessel having been taken by the 
United States, he had uo funds, or means of securing funds, where- 
with to appeal. 

The case was decided without a specific decision upon the sufficiency 
of these reasons. 

On the part of the claimant it was contended that the capture was 
Illegal, in that the vessel had received no warning, and that she was 
captured on the high seas, and not in the act of violating the blockade 
by crossing that part of the sea which had been conquered by the block- 
ading power. That the declarations of the master, as to the object and 
intent of the voyage, did not constitute the oftence of violating the 
blockade, nor authorize the capture. That the fact of the former run- 
ning of the blockade was not to be taken as proof of the illicit charac- 
ter of the voyage in the course of which she was captured. That the 
spoliation of papers shown did not constitute suflQoient ground of con- 
demnation, and generally that the grounds of condemnation assigned 
by the court were insufficient under well-settled principles of interna- 
tional law, £^nd without precedent in maritime jurisprudence. That the 
prosecution of an appeal from the decision of the prize court was not 
necessary to lay the foundation for reclamation before the commission. 
That the appropriation of the vessel to the use of the United States 
before condemnation was an unlawful act, and of itself gave sufficient 
ground for reclamation. That that act deprived the prize court of 
jurisdiction, the proceeding being i7i rem, and the subject of the litigation, 
therefore, must necessarily be before the court, in order to sustain their 
jurisdiction. 

The counsel for the claimants cited the case of the bark Jones, before 
the commission under the convention of 1853, between the United 
States and Great Britain ; also Kane's notes of decisions by the board 
of commissioners under the convention with France, of July 4, 1831; 
The Euphrates, 1 Gall., 451 ; The Diana, 2 id.j 93 ; Smart vs. Wolfe, 3 
T. R, 329 ; The Eole, 6 Kob., 223 ; Jennings vs. Carson, 4 Cranch, 23 ; 
Halleck's Int. Law, pp. 763, 764, §§ 16, 17 j The Pizarro, 2 Wheat., 227 ; 
Bernardi vs. Motteaux, Doug., 581; The Wren, 6 Wall; Fitzsimmons 
vs. The Newport Ins. Co., 4 Cranch, 185 ; Calhoun vs. The Ins. Co. of 
Pa., 1 Binney, 293; The Betsey, 1 Kob., 280; The Vrow Judith, tU, 
128 ; The Columbia, id., 130 ; The Vrow Joanna, 2 idf., 91 ; The Neptunus, 
id., 92 ; The Spiece and Irene, 5 id., 76 ; The Shepherdess, id., 235 ; The 
Apollo, id., 256 ; Vattel, book 3, § 117. 

The commission unanimously, and without hearing any argument for 
the United States, disallowed the claim. 

The bark Empress ; John Loft, mortgagee, claimjint, No. 387. 
This vessel was captured off the mouth of the Mississippi River, in 
]^ovember, 1861, sent into the port of New York, and there libelled for 
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acljndication as prize in tbe district court. The district court adjudged 
condemnation of vessel and car»?o, (Blatchford's Prize Cases, 175.) An 
appeal was taken to the circuit court of the United States for the 
same district, under the practice then existing, which court reversed the 
judgment of the district court and awarded restitution, {id,, 659,) but 
without costs or damages to the claimants. Pending the proceedings 
in the prize court the vessel was sold and the proceeds, less the cost« 
taxed against the same, were paid into the hands of the proctors of the 
claimants in the prize court, Pearson and others, the owners of the ves- 
sel. 

The memorial alleged that this money w^as attached in the hands of 
the proctors by creditors of Pearson, and that Pearson^s interest in the 
same was appropriated to the paynient of the debts due from him to the 
attaching creditors. The claimant, Loft, alleged himself the holder of 
a mortgage given by the owner, Pearson, to him to secure the sum of 
£1,000 and interest, which mortgage was wholly due and unpaid. It al- 
leged that the claimant had never received any notice of the capture of 
the bark, except as he learned the fact from the owners some time after 
the capture, and that he was then informed by the owners that they 
were taking the necessary and proper steps in the law courts for the 
purpose of protecting their interests. 

The memorial also alleged that the bark, at the time of her capture, 
was worth the sum of £4,000, and that itbecanie largely depreciated in 
value by being suffered to remain without repairs, and without proi)er 
care being taken of it during the time it was detained prior to the sale. 
The claimant claimed the amount of his mortgage, £1,000 and interest. 

His counsel contended that the decree of the circuit court having or- 
dered the restitution of the vessel to the claimants free of all costs and 
charges, it was plain that that decree had not been executed, over 
$2,000 having been retained from the proceeds as costs and charges, and 
the proofs failing to show that the remainder of the proceeds even w^ere 
ever paid over in any manner under the decree of the court. 

On the part of the United States, it was contended that from the me- 
morial itself it appeared that the proceeds of the vessel were regularly 
paid over to the proctors of the owners, the only claimants appearing 
in the prize CQurt, excepting only costs allowed by the court as claim- 
ants' costs out of the fund. That it further appeared from the memo- 
rial that these funds thus paid over to theproctors were appropriated by 
regular judicial process to the payment of claims of attaching creditors 
of the owners. That, if the claimant. Loft, as mortgagee, had a valid 
lien upon the vessel, that lien could have been followed against the pro- 
ceeds due, had he seen fit to take the necessary steps for that purpose; 
and that behaving failed to do so, his lien had been lost by his own neg- 
ligence. That, as to the sum withheld for costs, nothing appeared to 
fthow that that sum was excessive in amount, or was improperly with, 
held J and that if such had been the case, the remedy of the claimant 
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or of his inortgagor, who represented his interests before the prize court, 
was ample before the courts themselves. That the whole case showed 
no ground of international reclamation on behalf of this claimant. 
The commission unanimously disallowed the claim. 

The steamships Sunbeam, Eagle, Greyhound, Lilian, Lucy, Emma 
Henry; also, the steamers Banshee, Tristram Shandy; Henry Lafone 
and John T. Lawrence, No. 389, claimants for the six first named, and 
John T. Lawrence, No. 431, claimant for the two latter. 

These vessels were captured at different times in 1862, 1863, and 1864, 
by war vessels of the United States, and duly condemned in the prize 
courts of original jurisdiction. No question was made but that they 
were all at the time of capture engaged in voyages intended for viola- 
tion of the blockadfe. No appeals were taken from the prize courts of 
original jurisdiction before which they were respectively condemned. 
The claimants filed their reasons for failure to appeal, in which they al- 
leged poverty and destitution of means to defray the expense of appeal, 
ignorance of the circumstances of the capture, imprisonment of the mas- 
ters and crews, and previous adverse decisions by the Supreme Court in 
like cases, as the excuses for non -appeal. 

No specific ruling was made by the commission on the sulQBciency 
of these reasons, but the cases were submitted on their merits, the only 
claim on the part of the claimants being that they were respectively 
entitled to formal notice and warning by a blockading vessel before they 
could be subjected to capture. This question was not argued, and the 
commission unanimously disallowed the claims. 

The brig Geziena Heligonda; Walter Easton, trustee, claimant, No. 
390. 

This was a Duteh vessel, sailing under charter-party to the firm of 
Galbraith, Eedgate & Co., of Glasgow and Matamoras, for a voyage 
from Liverpool to Matamoras and back. She was captured on the 4th 
December, 1864, on the ontwfird voyage, within the blockaded waters of 
the coast of Texas, and off the port of Brazos Santiago, situated some 
ten to fifteen miles north of the mouth of the Rio Grande ; was taken 
into the port of New Orleans and there libelled, and in that court a 
decree of condemnation was rendered on the 2d February, 1865. The 
claimant applied for a rehearing in the district court, which was granted^ 
and further proof allowed. Jansen, the Dutch master of the brig, was 
then re-examined in his own language, with the aid of an interpreter ; 
and on the 25th March, 1865, the iudgment of condemnation before 
rendered was annulled, and judgment of restitution awarded, certifying 
reasonable cause of seizure, and refusing costs and damages to claimant. 
From this decree both parties api)ealed, Captain Jansen representing 
the owners of both vessel and cargo. The Supreme Court, on the hearing, 
nnd without any written opinion, unanimously affirmed the decree in all 
respects. 
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The dnim here was brought by Easton as trustee under a trust doed 
for tbe benefit of creditors executed by the firm of Galbraith, Redfrate 
& Co., the alleged owners of the cargo. Samuel J. Redgate, one of tbe 
members of this firm, and who was also the claimant in case No. 420, 
hereinbefore reported, and one of the beneficiaries in No. 439, hereafter 
reported under the head of the Peterhoflf, appeared to be a citizen of the 
United States. The vessel, when first seen, was not only within the 
blockaded waters of Texas, but was apparently seeking to eflFect an en- 
trance into the inlet of Brazos Santiago. From the proofs taken in the 
prize court, however, it was evident that there was no intention to vio- 
late the blockade, and that Captain Jansen was seeking to effect this 
entrance under the mistaken impression that it was the mouth of the 
Rio Grande. The cargo of the vessel, though containing nothing strictly 
contraband of war, was in large part fitted and apparently designed 
for the confederate markets. 

On the part of the United States it was contended that the circum- 
stances under which the vessel was captured sufficiently justified the 
capture as one of " probable cause," and tliat no ground existed for over- 
ruling or questioning the judgment of the United States courts upon 
the case. 

On the part of the claimant it was insisted that a proper and reason- 
able examination of the books and papers of tbe vessel, together with 
the explanation of her position given by her officers, ought to have 
fully satisfied the captors of her innocent intent, and to have prevented 
her detention and taking into port for libel. 

The commission unanimously disallowed the claim. 

The steamship Adela ; Arthur Bower Forwood and James Dorrington, 
Ko. 392, claimants for the vessel; Arthur Bower Forwood and Will- 
iam Bower Forwood, No. 393, claimants for cargo. 

This vessel was captured on the 7th July, 1802, near the island of 
Abaco, one of the Bahama Islands, and a possession of Her Britannic 
Majesty, in a voyage from Liverpool ostensibly to Nassau. She was 
taken into the port of Key West, and there libelled in tbe district court, 
and a decree of condemnation of both vessel and cargo was there ren- 
dered. The claimants appealed to the Supreme Court of the United 
States, where the judgment of the district court was affirmed. (See 
report of the case, Wall., 266.) 

T^>e Adela was a small side-wheel steamer of light draught, fleet, 
well adapted for service as a blockade-runner and for short trips like 
those between Nassau and Charleston or Savannah, but unfit for 
carrying on trade in voyages of the length of that from Liverpool to 
Nassau. Her cargo on the outward voyage was light, consisting only 
of twenty cases of Enfield rifles and twenty-five boxes of cartridges, 
which had been discharged at Bermuda before her capture, and of some 
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fifty packages of boots and shoes, whicli were captured and condemned, 
and which were the subject of the claim in No. 393. 

This claim for the cargo, in No. 393, was withdrawn by the claimants 
by leave of the commission after the completion of the claimants' proofs. 
In No. 393 proofs were taken before the commission in addition to 
those taken in the prize court, which were also put before the commis- 
sion. 

The position of the Adela, when first summoned by the capturing 
vessel, as well as when actually captured, was a matter of dispute upon 
the facts of the case, the witnesses on the part of the claimant giving 
evidence tending to show that when first summoned, as well as when 
aetaally captured, she was within a marine league of the shores of the 
island of Abaco, while the evidence on the part of the defence tended 
to show that at both times she was more than that distance from the 
shore and upon the high seas. 

On the part of the claimant it was contended that there was no -suffi- 
cient proof of the Adela being engaged in an unlawful voyage ; and 
also that the capture, being made within British and neutral waters, wa» 
unlawful and void, and the owners entitled to make reclamation. 

On the part of the United States it was maintained that the pre- 
ponderance of the evidence was in favor of the lawfulness of the cap- 
ture as made upon the high seas, and not in the neutral waters of Great 
Britain. 

The counsel for the United States urged that the doctrine of the 
sovereignty of the proprietary nation over the sea for a marine league 
from the shore is founded in the idea of a proper and necessary pro- 
tection to the adjacent coasts, and to the vessels resorting to them for 
legitimate trade. That in its original inception this doctrine never 
included the idea that a vessel engaged in an unlawful voyage might 
protect herself from capture, to which she wouM be subject on the high 
seas, by merely skirting the coast of a harborless and substantially 
uninhabited island, such as the island of Abaco. That although strictly 
and technically the coast of such an island might be within the pro- 
tection of the rule, it was only technically so j and that where a claim 
is set up for the protection of a vessel actually engaged in an unlawful 
voyage, and claiming a capture otherwise lawful to be made unlawful 
by reason of being within a marine league of the shore of such an 
island, a judicial tribunal should require strict and conclusive proof to 
bring the vessel within the technical rule, and to satisfy them that the 
neatrality of the proprietary nation had been in fact violated. That 
the burden of proof, therefore, devolved strictly and onerously upon the 
claimants; and that on the evidence appearing in this case it would be 
nnjQSt to resolve any doubts which the commission might have in this 
regard in favor of the claimants. 

The claim was unanimously disallowed. 
9 H 
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The bark Hiawatha ; Miller & Mosman, No. 398, and Ezekiel McLeod, 
assignee, Ko. 399, claimants for the vessel ; Watkina & Leigh, No. 
400 ; Dalgetty, DaCroz & Co., No. 401 ; William T. Marshall, No. 402, 
and the executors of Charles McE^en, No. 452, claimants for cargo. 

The Hiawatha was ciiptured by the United States blockading fleet, in 
Hampton Boads, at the mouth of the James Biver, on the 20th May, 
ISOl, in attem])tiug to pass through the blockading fleet on an oatward 
voyage from Richmond, Va., for Liverpool. She was taken into the 
port of New York, and vessel and cargo there libelled in the United 
States district court, and condemned. (See report of the case in that 
court, Bf a tch ford's Prize Gases, p. 1.) On appeal, first to the circuit 
court and thence to the Supreme Court, the decree of the district court 
was affirmed, the opinion of the Supreme Court being delivered by Mr. 
Justice Grier, and a <lisseuting opinion being read by Mr. Jostice 
Nelson, in which Chief Justice Taney and Justices Catron and Clifford 
Gonciirred. (See report in the Supreme Court under title of " The Prize 
Cases," 2 Black, 635 to 699.) 

This was one of the first vessels captured during the war, and one of 
the first upon the validity of whose capture adjudications were had in 
the prize courts of both original and appellate jurisdiction. In the 
Supreme Court, where the case was argued in connection with those of 
several other vessels captured about the same time, and involving to 
some extent the same general principles, the question of the validity 
of the blockade established nnder the President's proclamations of 19th 
and 27th April, 1861, (12 Stat, at L., 1258, 1259,) and that of the lia- 
bility of the property of persons domiciled within the iusurreotionary 
States to capture on the high seas as enemy^s property, were elaborately 
argued. The majority of the court sustained the validity of the block- 
ade and the right of capture of property of citizens of the insurrec- 
tionary States upon the high seas as enemy^s property. The minority 
of the court held ^' that no civil war existed between the United States 
and the States in insnrrection till recognized by the act of Congress of 
13th July, 1861, (12 Stat, at L., 255 ;) that the President of the United 
States does not possess the power under the Constitution to declare 
war or recognize its existence within the meaning of the law of nations, 
which carries with it belligerent rights, and thus change the country 
ixnd all its citizens from a state of peace to a state of war ; that this 
power belongs exclusively to the Congress of the United States, and, 
consequently, that the President had no power to set on foot a block- 
ade under the law of nations ; and that the capture of the vessel and 
cargo in this case and in all cases before us in which the capture occorred 
before the 13th July, 1861, for breach of blockade or as enemy's prop. 
erty, are illegal and void, and that the decrees of condemnation shonld 
be reversed, and the vessel and cargo i-estored.'^ (2 Black, 098, 699.) 

The case of the Hiawatha was this : She sailed from Liver[H>ol on 
the 11th February, 1861, with a cargo of salt for Richmond, Va., thence 
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to take cargo baok to Liverpool. She passed Hampton Boads, at the 
mouth of the James Eiver, on the 23d April, and arrived at City Point, 
the port of Richmond, a few miles below that city on the James River, 
on the 29th April. She completed the discharge of her ontward cargo 
on the 10th May ; immediately commenced lading with her return 
cargo, (consisting principally of tobacco,) and completed this lading on 
the 14th or 15th May. On the 16th she weighed anchor and attempted 
to go to sea without- pilot or steam-tug, but was prevented by head- 
winds. On the 17th a tug attempted to take her out of harbor, but 
was prevented by the breaking of the tow-line. On the 18th she was 
tivken in tow by another steamer and towed down the river to within 
about twenty miles of Hampton Roads. From this point she Hoated 
down with the tide toward the Roads, and on the 20th was boarded 
by an officer from a United States blockading vessel, who endorsed 
upon her register this notice : 

This vessel (the Hiawatha) has been boarded by the United States blockadiug 
sqnadroD, and warned not to enter any port in Virginia or south of it. 

8. H. BROWN. 
Blockading Officer, United States Steambr Star, 
Mat 20. 1861. 

On the same day^ and while still floating with the tide in Hampton 
Boads, she was seized by the United States war-steamer Minnesota, and 
thereafter taken into port and libelled, as above recited. 

President Lincoln's proclamation establishing blockade of the ports 
of Virginia was issued 27th April, 1861, (12 Stat at L., 1259.) Under 
that proclamation the blockade of the ports of Virginia npon th6 Chesji- 
peake Bay and the James Eiver was actually established by Commo- 
dore Pendergrast, and a proclamation made of same on the 30lh April. 
On the 8th May, Lord Lyons communicated to Mr. Seward a letter from 
the British consul at Richmond, dated 5th May, in which the consnl 
had said to Lord Lyons : 

There are parties here about to load the British ship Hiawatha at City Point for 
Liverpool, nnder the impression that she will be allowed free egres^ by the blockading 
squadron. I have told persons who are here representing the owners of the ship that 
I see no difficnlty to the ship leaving in ballast ; but to this they will not consent, as 
the ship oame here expressly from Liverpool at a nominal freight to load a remunerative 
' cargo back. 

Lord Lyons stated to Mr. Seward the hardship of the case of the Hia- 
watha, in case she should be compelled to retnrn home in ballast in con- 
Beqaence of the blockade, of which, of course, her owners could have 
had no knowledge when they sent her out, and submitted the case for 
the consideration of the Government of the United States, requesting an 
early answer. 

Mr. Seward answered on the 9th May, enclosing a letter from the Sec- 
retary of the Navy, in which he said : 

Fifteen days have been specified as a limit for neutrals to leave the ports, after ac- 
tual blockade has commenced, with or without cargo, and there are yet remaiuing five 
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or six days for neutrals to leave. With proper diligence on the part of persons inter- 
ested, I see no reason for exemption to any. 

Lord LyoDS again wrote Mr. Seward on the 9th May, acknowledging 
the receipt of Mr. Seward's letter, and saying : 

In order to avoid all possible mistake -^ith regard to the Hiawatha, as well aa to 
future cases of the same kind, I Tenture to request yon to inform me whether I am 
right in concluding, from the statement Just quoted, that the date of the shipment of 
the cargo is immaterial, and that vessels leaving the ports before the expiration of the 
fifteen days will be allowed to proceed with their cargoes, whether such cargoes 
were shipped before or after the actual beginning of the effective blockade. 

This letter was answered by Mr. Seward on May 11, enclosing another 
letter from the Secretary of the Navy, as follows : 

In answer to Lord Lyons's letter of the 9th instant, I have the honor to inform yoa 
that neutral vessels will be allowed fifteen days to leave port after the actual estab- 
lishment of the blockade, whether such vessels are with or without cargoes. 

Lord Lyons responded to Mr. Seward on May 11, thanking him for his 
prompt information, reciting the correspondence, and saying : 

I have, consequently, instructed Her Majesty's consuls to advise masters of British 
vessels that they are at liberty to take cargo on board as well after as before the com- 
mencement of the blockade, and that they wiill be allowed fifteen days to go to sea, 
whether with or without cargoes, and whether their cargoes be Bhix>ped before or after 
the actual commencement of the effective blockade. 

On the same day Lord Lyons sent to the British consuls at Bich« 
mond and other ports a circular, as follows : 

Neutral vessels will be allowed fifteen days to leave port after the actual commence- 
ment of the blockade, whether such vessels are with or without cargoes, and whether 
the cargoes were shipped before or after the commencement of the blockade. 

. He also sent, on the same day^ a dispatch to H«ar- Admiral Sir A. 
Milne, of Her Majesty's navy, enclosing, with other documents, copies 
of the procUimation of the President of April 27, of the notice of 
blockade by Commodore Pendergrast of April 30, and saying: 

The general result of inquiries made by me or other foreign ministers here, ats to the 
manner in which the blockade will be conducted, appears to be — 

1. That the date of the commencement of the blockade in each locality will be fixed 
by the issue of a notice by the commanding ofiQcer of the squadron appointed to 
blockade it. It does not, however, appear to be intended that such notice shall be 
officially communicated to tlie governments of neutral nations, or to their representa- 
tives in this country. 

2. That fifteen days from the beginning of the effective blockade will be allowed, in 
every case, for neutral vessels already in port to put to sea. 

3. That, until the fifteen days have expired, neutral vessels w^ill be allowed to come 
out with or without cargoes, and whether their cargoes were shipped before or after the 
actual commencement of the blockade. 

4. That, except in the last-mentioned particular, the ordinary rules of blockade will 
be strictly enforced. 

5. The armed vessels of the neutral states will haye the right to enter and depart 
from the blockaded ports. 

I continue to be of opinion that, provided the blockade be effective and be carried on 
in conformity with the law of nations, we have no other course, in the absence of poei- 
tive instructions from Her Majesty's government, than to recognize it. 
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In the decision of the cause in the district court, Jud^e I>etts ex- 
pressed the opinion that the correspondence between Mr. Seward and 
Lord Lyons did not constitute any relaxation of the general rule limiting 
' the right of departure of neutral vessels from a blockaded port to such 
cargo as had been laden before receiving notice of the blockade ; so 
that, if the Hiawatha had departed within the fifteen days allowed Ibi^ 
departure after the establishment of the blockade, she would not have 
been entitled to take out the cargo laden after knowledge of the block- 
ade, {Blatchford's Prize Oases, p. 20.) The Supreme Court, however, 
distinctly overruled Judge Betts upon this point, saying: 

After a careful examinutiou of the corretipoDdeuce of the State and Navy Depart- 
mente, found in the record, we are not satisfied that the British minister erred in the 
construction he put upon it, which was that a license was given to all vessels iu the 
blockaded ports to depart with their cargoes within fifteen days after the blockade was 
established, whether the cargoes were taken on board before or after the notice of the 
blockade. All reasonable doubts should be resol ved in favor of the claimants. Any other 
coarse would be inconsistent with the right administration of the law and the charac- 
ter of a j ast government. 

The British consul at Kichmond gave to the master of the Hiawatha, 
on the 15th May, a certificate stating that, according to the best infor- 
mation attainable by him, the effective blockade at the mouth of the 
James River began on the 2d May. After the capture of the vessel, cor- 
respondence ensued between Lord Lyons and Mr. Seward, in which 
Lord Lyons earnestly recommended the case of the Hiawatha to the 
favorable consideration of the United States Government, saying that 
it appeared '< that the master of this vessel was innocent Of any inten- 
tion to break the blockade, and that his not having passed the blockad- 
ing squadron earlier was due to erroneous information or unavoidable 
detentions." He also called attention to the cases of the Haxall and 
the Octavia, and expressed the hope that the Government of the United 
States would be disposed to extend to the Hiawatha the same favor 
which had been shown to those vessels. 

Iu another letter to Mr. Seward, Lord Lyons said : 

I do not, of course, consider myself competent to make any comments npon the 
decision of Jadge Betts on questions of law ; nor do I ground my present application 
upon legal considerations at all. My desire is, iu conformity with the learned judge's 
own suggestion, to obtain relief for the owners of the Hiawatha by an appeal to the 
eqaity and indulgence of the Government of the United States. 

And again : 

That, by giving relief to the memorialists/ the United States Government would 
evince a spirit of comity and generosity which would be highly appreciated by the 
i;ovemment of Her Mtgesty. 

In the cases of the Tropic Wind, the Haxall and the Octavia, those 
were vessels captured about the same time with the Hiawatha, and 
under similar circumstances had been released by order of the Govern- 
ment, on the application of parties interested or their respective govern- 
ments, the Tropic Wind after judgment of condemnation, and the 
Haxall and Octavia before judgment. 
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In cases No. 400 aod 401, the memorials failed to show the respective 
claimants the owners of the portions of the cargo claimed by them, bat 
showed those portions respectively to be the property of one David 
Dunlop, a resident of Petersburgh, Ya., who was shipping them to the 
claimants in performance of executory contracts between him and the 
respective claimants for that purpose. 

In the case of Wm. T. Marshall, No. 402, tlje memorial showed that 
the claimant was, at the time of the capture, domiciled in Richmond, Va. 

Demurrers were interposed in those cases, specifying these respective 
grounds. 

In the case of McB wen's executors. No. 452, the proofs showed the 
testator domiciled at Uichmond down to about the time of the capture ; 
but about that time, the proofs failing to show whether shortly before 
or shortly after, he returned to the domicile of his nativity in Great 
Britain, where he ever after remained until his death. 

On the part of the claimants it was contended that, irrespective of the 
strict rule of prize law applicable to the case of the Hiawatha, the case 
was one where in ''justice and equity ^ the claimants were entitled to 
indemnity, being without intentional fault, and morally, at least, inno- 
cent of any intention to violate the blockade, or do any illegal or pro- 
hibited act ; that the master of the vessel had used the utmost diligence 
in lading his vessel within the time which he was informed he was en- 
titled to consume in lading it, and had been prevented from reaching 
Hampton Boads within the time limited, by causes beyond his control ; 
that he ought not to be made to suffer for the accidents that had de- 
prived him of the services of a pilot and the aid of steam, nor for the 
winds that retarded the progress of his ship to sea, nor by reason of the 
master's failure, in the emergency of an unexpected war, to understand 
the exact legal significance of proclamations of the President, and the 
legal consequences of blockade ; that at the time of the capture no war 
existed between the United States and the Confederate States, by virtue 
of which the blockade of the confederate ports could be lawfully estab- 
lished ; that no such war could be taken as existing until recognized by 
the act of Congress of 13th July, 1861 ; that consequently the President 
had no power to set on foot a blockade of the ports in question under 
the law of nations prior to the 13th July, 1861 ; that the capture of 
the Hiawatha and her cargo, whether for breach of blockade or as en- 
emy's property, was illegal and void ; and that by the terms of the Presi- 
dent's proclamation the vessel was entitled to a warning indorsed on her 
papers by an oflftcer of the blockading force, and was not liable to ca^)- 
ture, except for an attempt to leave port after such warning. 

As part of his argument, the counsel for the claimant cited and 
adopted the dissenting opinion of Mr. Justice Nelson in " The prize cases,'* 
(2 Black, 682.) He cited also the case of the Neptunus, (3 Rob., 110, 
173j and Medeiros vs. Hill, 8 Bing., 231.) 
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On the part of the Unifed States it was contended that, as a matter of 
fact, war actually existed between the United States and the Confede- 
rate States at and from the dates of the respective proclamations of 
blockade by the President on the 19th and 27th April, 1861, Virginia 
having seceded by ordinance of her convention on the 20tli April, and 
having actually and formally joined the Confederate States on the 27tk 
April. That, war thus existing, the establishment of a blockade was 
within the constitutional powers of the President as the chief executive 
officer of the United States and commander-in-chief of the Army and 
Navy. That certainly as to foreign nations his acts were to be regarded 
fully and completely as the acts of the United States, and the establish- 
ment of a blockade by him was its establishment by- the nation. Tbat 
the validity of the blockade so establisbed by him was unquestioned 
by the Congress which met after the issuing of the proclamation, 
and while it was in the course of enforcement ; and that it was expressly 
legalized by the statute of 6th August, 1861, which legalized and made 
valid the President's acts, proclamations, and orders, after the 4th 
March, 1861, "respecting the Army and Navy of the United States • • 
with the same effect as if they had been issued and done under the 
previous express authority and direction of the Congress of the United 
States." (12 Stat, at L., 326.) That the validity of this blockade had 
been fully recognized by the British government as well as all other 
foreign powers as effectual and valid; citing the correspondence of Lord 
Lyons, above recited, and Prof. Bernard's "Neutrality," &c., p. 231 ?i. 
That the proclamation of the President did not modify or assume to 
modify the law of blockade as held by the rules of international law ; 
and that it was only in case of a vessel innocently approaching the 
blockaded port without notice, that she was entitled to be duly warned oif 
before becoming a subject of capture ; citing on this point the Colum- 
bia, 1 Rob. 156 J the Vrow Judith, id., 152; the Betsey, id.j 332; the 
Adelaide, 2 id.j 111 ; the Calypso, id.j 298 ; the Tutela, 6 w/., 181 ; 3 
Phillimore, 394 ; Prof. Bernard's Neutrality, p. 236. That the misappre- 
hensiop of legal rights by the master of the Hiawatha could not be taken 
into account as excusing his action in attempting to pass out through 
the blockade after the expiration of the time allowed him by the rules of 
international law, and by the specific notice contained in the diplomatic 
correspondence above recited for that purpose. And that the accidents 
by which the claimants attempted to excuse the failure t)f the Hiawatha 
to leave within the permitted time could not be held to make her de- 
parture lawful, or exempt her from capture. 

As to the argument of the claimant's counsel in favor of the rights of 
the claimant before this commission, under general principles of justice 
and equity outside of and beyond the principles of international law as 
held by the prize courts, the counsel for the United States held the 
same general line of argument as above reported under the case of the 
Sir William Peel, No. 243 ; and insisted that the fact of the Government 
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• 
of the United States having remitted its lawful claims for its own rea- 
sons in the cases of the Tropic Wind, the Octavia, and the ilaxall, cer- 
tainly conld not be taken as any reason for enforcing as matter of right 
the same generosity in the case of the Hiawatha. 

The commission unanimously disallowed the claims of Watkins & 
Leigh, No. 400, and of Dalgetty, Du Croz & Co., No. 401, on the ground 
that the ownership of the portions of the cargo claimed by them re- 
spectively did not appear to be in them but in a citizen of the United 
States. They also unanimously disallowed the claim of Wm. T. Mar- 
shall, No. 402, it appearing that he was permanently domiciled in the 
city of Eichmond within the enemy's country. 

It made awards in favor of the claimants for the vessel in Nos. 398 
and 390, amounting to $25,369; and an award in favor of the execu- 
tors of McBweu, No. 452, in respect of McEwen's portion of the cargo, 
for $6,090; Mr. Commissioner Frazer dissenting from these three awards. 

The steamer PeterhoflF; Spence & Fleming, No. 405, claimants for 
the vessel ; James Wetherell, No. 406 ; William Almond, No. 407 j Al- 
fred Wilson and others, No. 408; the same, No. 409; Joseph Spence, 
No. 410 ; Alfred Lafone, No. 411 ; Charles S. Osborne and others, No. 
412 ; Anna Louch, No. 413 ; Frederick D. Frost and others, No. 414 ; 
Thomas P. Austin, No. 415; James Holgate, No. 416; Jarman & 
Smith, No. 417: Welch, Margetson & Co., No. 422; Wilson & Arm- 
strong, No. 423; Grant, Brodie & Co., No. 424; Hine, Mundella & 
Co., No. 425 ; Ernest Ellsworth, No. 426; John Ellsworth, No. 438 ; Wal- 
ter Eastou, trustee, No. 439; Robert Sinclair, No. 440; Thomas Edg- 
ley & Co., No. 441 ; claimants for cargo. 

This vessel was captured on the 25th February, 1803, in the Atlantic 
Ocean, off the Island of St. Thomas, taken into the port of New York, 
and there libelled as prize in the United States district court. A decree 
of condemnation passed in that court against both vessel and cargo. 
(See Blatchford's Prize Cases, 381, 463, to 550.) An appeal was taken to 
the Supreme Court, which court reversed the decree of condemnation 
by the district court, except as to a small portion of the cargo, found by that 
court to be contraband of war, and intended for the ultimate use of the 
enemies of the United States, and belonging to the claimants in cases Nos. 
408, 409, and 411, and except also so much of the remaining cargo of the 
Peterhoff as belonged to the owners of the contraband goods thus con- 
demned. The cause was thereupon remanded to the district court by 
the Supreme Court, with directions to enter a decree in conformity to 
the opinion of the Supreme Court. Pending the proceedings in the 
prize courts, the vessel was taken by the authorities of the United 
States, for the use of the government, under the statute for that pur- 
1)080 above referred to under the case of the Granite City, No. 377. 
The cargo was also sold by order of the district court, pending the pro- 
ceedings. On the remanding of the cause to the district court, proofs 
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were there taken as to the portions of the cargo condemned as contra- 
band and its value, and as to other portions of the cargo and their 
valoe belonging to the owners of the contraband cargo, as to the costs of 
the captors chargeable against the vessel, and as to the claimant's costs 
chargeable against the ship, and the condemned and ancondemned cargo, 
and these costs were duly apportioned accordingly. The amoant of 
the appraised value at which the ship had been taken, less the costs 
charged against her, was paid over to her owners. The proceeds of the 
uncondemned cargo were also paid over to their respective owners, less 
the proportion of claimant's costs against same, which costs were paid 
to the proctors of the respective claimants, to whom they were, by the 
final decree, allowed. No complaint appeared to have been made in 
the district court as to the allowance or apportionment of the costs and 
charges, or in respect of the appraised value at which the United States 
had taken the vessel ; and no question in respect of either of these mat- 
ters was taken to the Supreme Court on appeal. By stipulation of the 
counsel for the respective parties, all the papers relating to the appraisal 
and taking of the vessel by the United States were omitted from the 
apostles sent up to the Supreme Court on appeal. 

The claimants in No. 405 claimed about £21,000, besides interest, for 
the alleged value of the vessel, over and above the appraised value at 
which she was taken by the United States; and for freight and passage 
money which they would have been entitled to receive, and costs and 
expenses sustained by them. . 

The claimants in Nos. 403, 409, anil 411 claimed about £G,000, besides 
interest, the alleged value of their portions of the cargo condemned, 
including prospective profits upon the sale of the same at Matamoras, and 
their costs and expenses. 

The claimants in the remaining cases claimed about X40,000, besides 
interest, for the alleged value of their portions of the cargo, including 
prospective profits on its sale at Matamoras, and their costs and ex- 
penses respectively, less the respective amounts received by them from 
the proceeds of the cargo. 

The proofs showed that the Peterhoff sailed from Loudon for the 
mouth of the Kio Grande in January, 1863, the bills of lading of her cargo 
specifying the same as destined for Matamoras, and to be taken from along- 
side the ship at the mouth of the Bio Grande. Included in the cargo were 
some thirty- two cases of artillery harness, a large quantity of boots, 
described in the invoices as '* artillery boots," "men's army bluchers," &c. ; 
and eighty bales of blankets described in the invoice as " government reg- 
ulation gray blankets." Besides these portions, which were held by the 
Supreme Court as belonging to the class of articles "manufactured 
and primarily and ordinarily used for military purposes in time of war," 
and so contraband when destined to the use of a belligerent; the cargo 
included large quantities of iron, steel, nails, leather, and drugs, 
including 1,000 pounds of calomel, large amounts of morphine, 265 
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pouuds of chloroform, and 2,640 oances of quiDine, all goods in special 
demand for the use of the confederacy. Much of the cargo was 
deliverable to order. A package deposited with the captain l>y 
Mohl, one of the Texan passengers, and which the captain testified 
he was told by Mohl contained " white powder," but which the mate tes- 
tified appeared to be a package of "dispatches," was thrown overboard 
by order of the captain on the boarding of the vessel by the captors. 
Other papers were at the same time burned by the fireman by order of the 
captain. The firm of James I. Bennett & Wake, Londou, were the agents 
of the Peterhoflf, and the cargo was mainly secured throusrh them. A cir- 
cular of this firm was proved, dated 24th November, 1862, in which they 
notified their " friends desirous of shipping to America" that they would 
dispatch a vessel to the Rio Grande about Ist December; that the 
services of Mr. Eedgate, Lloyd's agent, an expert in cotton, and who had 
been a resident nearly forty years in Texas and Mexico, had been secured, 
whose services would "be of great value to shippers in respect to his 
local knowledge and influence, as also as regards agency of the inland 
transit and landing and shipping of goods and cotton." And further, 
that " a Mr. Besbie, of the Confederate States of America, holds a contract 
with that Government, whereby he is to receive 100 per cent, on invoice 
cost, payable in cotton • • •for any goods he may deliver 

into the Confederate States," the benefits of which contract he would 
share to the extent of 50 per cent, with any houses that might feel in- 
clined to ship. The Mr. Eedgate named in this circular was a passen- 
ger on the Peterhoff at the time .of her capture, and was a claimant for 
part of the cargo and for damages by occasion of his capture and deten- 
tion before the commission. The Mr. Besbie, or Begbie, also named in 
the circular, joined the ship at Plymouth, but suddenly left it at Pal- 
mouth. His name was not mentioned by the master in his deposition 
in preparatorio^ who alluded to him merely as "another passenger " who 
"left at Falmouth." Neither of the firm of Bennett & Wake was exam- 
ined as a witness by the claimants before the commission, though notice 
was given of the examination of Bennett, and proof was made that he 
was within reach in London at the time of the taking of the testimony 
for the claimants there, and the counsel appearing for the United States 
on the examination demanded his production as a witness for the claim- 
ants pursuant to the notice. Bennett & Wake had contracted on the 
27th October, 1862, with Pile, Spence & Co., the owners of the Peter- 
hoflf, for the laying on of a first-class screw-steamer to proceed to the 
Bio Grande on freight; under which contract the Peterhoff was dis- 
patched, as named in the circular of Bennett & Wake of 24th November, 
1862, above referred to. 

The counsel for the United States referred to and adopted the opinion 
of the Supreme Court, ( 5 Wall., 28,) as part of his argument. He main- 
tained that the proofs before the prize court, especially strengthened as 
they were by the proofs taken before the commission, fully sustained the 
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condemDation of the portion of the cargo condemned by the Supreme 
Court as contraband, and in fact sufficiently showed the pretended desti- 
nation of the vessel and cargo to Matamoras to be colorable. That if all 
the proofs now appearing before the commission had been before the prize 
court, they would have fully justified the condemnation of the vessel 
and the entire cargo. That in any event, the capture of the vessel and 
taking her into port was justified by the presenbe of the contraband on 
board, which was in fact liable to condemnation as well as by the circum- 
stances of the case, fully establishing probable cause. That the evasions 
and falsehood of the master, Jarmin, on his examination in preparatoriOj 
and the spoliation of papers shown, of themselves debarred the claimants 
from any award for costs or damages. That as to the taking of the 
vessel by the United States at an appraisement below her alleged actual 
value, and as to the alleged errors of the district court in the appor- 
tionment of claimante' costs upon that part of thp cargo not condemned 
in captor's costs, those were matters as to which no question was raised 
in the prize-courts, and for which those courts afforded an ample remedy 
if any injustice wa^done in respect of them to the claimants, or any of 
them, and that the claimants could not be heard here for the first time 
to question the legality of the proceedings in those respects. That as 
to the apportionment of the claimants' costs, this appeared to have been 
done not only without objection of the claimants in the prize court, but 
on the application of their own proctors and counsel. And as to the 
appraisement and taking by the United States, everything in relation 
to these matters had been by stipulation withdrawn from the consider- 
ation of the Supreme Court, thus clearly implying the consent of the 
owners to the taking at the valuation named. 

On the part of the claimants, it was contended that the portions of 
the cargo condemned by the decree of the Supreme Court as contraband 
were not in fact contraband, not primarily designed for military use, and 
not shown to be destined for the use of the enemies of the United States. 
That the voyage of the vessel was lawful from one neutral port to 
another, and that her capture was wholly unjustified by any proof ot 
intent to violate the blockade, or of unlawful conduct in any respect. 
That the valuation at which the vessel was taken by the United States 
Government was much less than her actual value, and that the United 
States were justly chargeable with at least the sum of $30,000, on ac- 
count of this difference in value. That the apportionment of claimants' 
costs upon those portions of the cargo not condemned in costs was un- 
lawful. That the question of costs had already been settled by the de- 
cree of the Supreme Court ; and that the district court in charging these 
claimants' costs upon those parts of the cargo exempted from costs by 
the decree of the Supreme Court, disregarded and violated that decree. 

The commission unanimously disallowed all the claims. 

The steamship Georgia ; Edward Bates, M. P., claimant, No. 429. 
The memorial of the claimant in this case recited that the Georgia 
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was an armed vessel of the Confederate States. That she came into 
the port of Liverpool on or about the 2d May, 180:1 5 was there dis- 
armed and advertised for sale; and that the claimant, on the 2d Jnne, 
1864, purchased her without any armament, and paid for her in good 
faith the sum of £15,000 sterling, her full value at the time of the pur- 
chase. That he immediately changed her internal arrangements to 
fit her for use as a merchant steamer, and on the 18th July, 1864, 
chartered her to the Portuguese government for a voyage to Lisbon, 
Portugal, having spent a large sum of money in th^ alterations and fit- 
tings to adapt her for carrying passengers and cargo pursuant to the 
terms of the charter-party. That under the charter-party the vessel 
was laden by the Portuguese governmeat with coals for the use of the 
vessel, and duly cleared at Liverpool on her voyage to Lisbon. That 
while pursuing that voyage, "in a peaceable manner and in violation of 
no law whatsoever," she was unlawfully captured on the high seas by 
the United States ship of war Niagara; was taken into the port of 
Boston, there libelled in the United States district court, and con- 
demned as lawful prize. That an appeal was taken from the decree of 
the district court to the Supreme Court of the United States, which on 
the hearing affirmed the decree of condemnation. The claimant claimed 
an award for £27,654, besides interest. 

To this memorial the United States demurred as setting forth no valid 
claim against the United States; in that the memorial showed the vessel 
to have been an armed vessel of war of the so-called Confederate States 
of America, which were, during the whole period of the transactions set 
forth in the memorial, at war with the United States. That she entered 
the neutral port of Liverpool in her character as such armed vessel of 
war, and was there purchased by the claimant, her armament having 
been first removed, with full knowledge of her former character as such 
vessel of war, belonging to a power at war with the United States. 
Thatfsuch purchase carried no title to the claimant as against the Unite<l 
States, or as against their right to capture the vessel as a vessel of war ; 
and that her subsequent capture by the United States, as set forth in the 
memorial, was a lawful and valid capture, and the vessel was properly 
and lawfully condemned by the prize courts. 

The counsel for the United States submitted the case on demurrer on 
the opinion of the Supreme Court, delivered on the affirmance of the de- 
cree of condemnation (7 Wall., 32) and without further argument. 

Her Britannic Majesty's counsel filed an argument in behalf of the claim- 
ant, in which he contended that the doctrine held by the Supreme Court, 
as establishing liability of the vessel to capture after her disarmament 
and sale, was unsound and unsustained by the authorities cited in the 
opinion. He cited and discussed the authorities cited by the Supreme 
Court in its opinion, to wit : The Minerva, 6 Rob., 397 ; the Baltic, 11 
Moore's P. 0. R., 145; Story's notes on the Principles and Practice of 
Prize courts, 63; Wildman, vol. 2, p. 90; and contended that these au- 
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thorities did not sustain the conclusions of the Supreme Court on which 
the decree of affirmance was based. 
The claim was unanimously disallowed. 

The steamship Circassian ; Henry James Barker, mortgagee, No. 432, 
claimant for vessel; Overend, Gurney & Co., mortgagees, claimants 
tor freight ; The Royal Exchange Assurance Corporation and others, 
No. 444, claimants for cargo. 

The Circassian was owned byZachariah C. Pearson, of Hull, who had 
given mortgages to the amount of £25,000 upon the vessel, which mort- 
gages were held by the claimant Barker, No. 432. He had also assigned 
her outward freight to Messrs. Overend, Gurney & Co., No. 433, by 
way of security for indebtedness. The vessel sailed from Bordeaux, 
France, on the 7th April, 1862, under the charter-party hereinafter re- 
cited. She was captured by a United States cruiser on the 4th May, 
1862, on the high seas off the coast of Cuba, taken into the port of Key 
West^ and there libelled and condemned as prize. An appeal was taken 
to the Supreme Court, which court affirmed the decree of condemnation, 
Mr. Justice Nelson dissenting. The case is reported, with the dissent- 
ing opinion of Mr. Justice Nelson, in 2 Wallace, 135 to 160. 

The vessel was chartered by the owners 11th February, 1862, to 
" J. Soubry, agent to the merchants of Paris,'' being then on her way 
from London to Cardiff, to proceed thence with all convenient speed to 
Havre or Bordeaux, there to load ; " and being so loaded, shall there- 
with proceed to Havana, Nassau, or Bermuda, as ordered on sailing, 
and thence to proceed to a port of America, and to run the blockade, if 
so ordered by freighters," the owners agFeeing " not to cover more than 
half her value, say £20,000, by insurance against war risk." The rate 
of freight agreed upon was $40 per ton, with 10 per cent, primage. The 
vessel was loaded at Bordeaux, shipping receipts being given by the 
master in the following tenor, (after specifying the merchandise shipped :) 
" Which said merchandise I promise to convey in my said steamer (the 
dangers of the seas, machinery, and all other unavoidable accidents ex- 
cepted) to the said port of Havana, there to receive orders for the final 
destination of my said steamer^ and there to deliver the same to Messrs. 
Bmlatour & Co., or their order, (or to order generally,) he or they pay- 
ing me freight in accordance with the terms of my charter-party, which 
is to be considered the supreme law as regards the voyage of said 
steamer, the orders to be received for her and her final destination." A 
^^ memorandum of affreightment," given to Mr. Bouvet, one of the 
shippers, was found among the papers of the vessel, the translation of 
which is as follows : 

Memorandum of affreightment 

Taken on freiglit of Mr. Bouvet, jeune, by order and for account of Mr. J. Soubry 
on board of the British steamer Circassian, Captain Hanter, bound to Nassau, Ber- 
mada, or Havana, the quantity of fifty or sixty-five tons, heavy or light, at the rate of 
$40 per ton for the heavy and the light, besides 10 per cent, average and primage. 
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The merchandise mast bo put od boafd, incladlng all delay, the day after notice, 
given by the broker having iu charge Ihe loadingi nnder the penalty of all dama^^es 
and the loss of the place on board, without reooarde to judicial measures to prove the 
suit for non-execiitiou of the present eugagement. 

Mr. J. Sonbry engages to execute the charter-party of affreightment, that is to soy, 
that the merchandise shall not be disembarke<l but at the port of New Orleans, and to 
this elTect he engages to force the blockade, for aocouat and with authority of J. 
Soubry. 

LAIBERT, Neveu, 

Bordeaux, the Ibth February, 1862. 
Sent a similar memorandum to the parties concerned. 

P. DESBORDE8. 

Other papers were destroyed by the master of the Circassian after she 
had beeu stopped, aad before she was boarded by the captors. The ves- 
sel was captured, as above stated, on the 'tth May, 1862. Five days pre- 
vious to the capture — ou the 29th April, 18G2 — the city of New Orleans 
was captured by the Navy and Army of the United States, under Admi- 
ral Farragut iuid General Butler, and thenceforward continued in the 
possession of the Uuited States to the termination of the war. A proc- 
lamation was issued by General Butler, dated 1st May, printed by some 
Federal soldiers in a printing-office seized for that purpose, on the 2d 
May, and first generally published in the newspapers of the city on the 
6th May; which proclamation declared, among other things, that " the 
city of New Orleans and its environs, with all its interior and exterior 
defences, having been surrendered to the combined naval and land forces 
of the United States ; and having been evacuated by the rebel forces, in 
whose occupation they lately were ; and being now in occupation of the 
forces of the United States, who have come to restore order, maintain 
public tranquility, and enforce peace and quiet under the laws and Con- 
stitution of the United States, the major-general hereby makes known 
and proclaims the objects and purpose of the Government of the United 
States in thus taking possession of the city of New Orleans and the 
State of Louisiana. • • • • j^w rights of property of 
whatever kind will be. held inviolate, subject only to the laws of the 
United States," &c. This proclamation also declared the city under 
martial law. 

In the case of the Venice, (2 Wall., 270,) the Supreme Court of the 
United States held that the military ocQupation of the city was to be 
considered as substantially complete from the date of this publication 
in the newspapers, (6th May.) 

On the 12th May, President Lincoln issued a proclamation reciting 
the blockade, up to that time, Of the port of New Orleans, with two other 
ports, and that the blockade of those ports "may now be safely 
relaxed with advantage to the interests of commerce," and declaring 
that the blockade of those ports "shall so far cease and determine'from 
and after the 1st day of June next; that commercial intercourse with 
those ports, except as to persons, things, and information contraband 
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of war, may from that time be carried on, subject to the laws of the 
United States," &c. (12 Stat, at L., 1263, 1264.) 

Barker, as mortgagee of the vessel, (No. 432,) claimed £23,200, besides 
interest. Overend, Garney & Co., assignees of the outward freight, 
(No. 433,) claimed £10,000, besides interest. The insurance companies 
and underwriters (No. 444) claimed £52,636, besides interest, the value of 
the cargo insured by them, abandoned by the owners, and paid for as 
for a total loss. Of the cargo thus insured, portions to the value of 
£11,503 were alleged to have been owned by British subjects and 
insured by the claimants, British underwriters. The remainder of the 
cargo, valued at £41,133, was admitted to have been owned by French 
merchants residing at Bordeaux, though insured by British under- 
writers. On the sale under the decree of condemnation the gross pro- 
ceeds of the vessel were $107,000, United States currency; the gross 
proceeds of the cargo were $243,479.49 in the same currency. 

On the part of the claimants it was maintained — 

1. That the immediate destination of the Circassian at the time of 
her capture was Havana, a neutral port; that this destination was a 
real one; and that the question whether her voyage was to extend 
beyond Havana was an open question, not to be decided until her ar- 
rival there ; so that her capture before reaching Havana could not be 
considered a capture in the course of a voyage to a blockaded port ; 
that until her arrival at Havaua and departure thence for a blockaded 
port, a lociis penitentice exiBtedj even if the original design had been that 
she should proceed from Havana to New Orleans. 

2. That notwithstanding the doctrines held by the prize courts of 
England and the United States, the more approved modern authorities 
overrule the doctrine of the droit de prevention and droit de suite ; 
*' that is to say, the right of considering as guilty of a violation of the 
blockade every neutral vessel which has sailed for a place declared 
blockaded after knowledge of the notification ; and of regarding in fla- 
granti delicto, during the whole return voyage to its port of destination, 
every vessel which has left a blockad*^.d port ;" and hold as the better 
doctrine that " the guilty vessel can only be seized, first, at the moment 
of violating the blockade by crossing the part of the sea which has been 
conquered by the blockading squadron ; second, in the road or blockaded 
port, if the investing force can enter there, either by taking the port or 
by penetrating there by force or stratagem and carrying off the vessel ; 
and third, at the moment of attempting to go out, that is to say, when 
crossing the territory of a nation whose law it has violated, even al- 
though the departure in itself should be innocent.'' That under this 
doctrine the capture of the Circassian was unlawful on the high seas, 
even if her direct destination was a blockaded port.- 

3, That by tbe terms of the President's proclamation of blockade, as 
well as by the rules of international law, the Circassian could not be law- 



Digitized by 



Google 



144 AMERICAN-BRITISH CLAIMS COMMISSION. 

fully captured until she had received due notice of the blockade by warn- 
ing entered upon her register. 

4. That by the capture of New Orleans and the reduction of that city 
to the possession and control of the United States before the capture of 
the Circassian, the blockade of that port had ceased ; that the right of 
blockade being a purely belligerent right, and in respect of an enemy's 
port, of necessity terminates eo instanti on the capture of the blockaded 
port itself by the blockading belligerent ; that in the case of New Or- 
leans, not only was the fact of its capture in the month of April, and 
its permanent and complete occupancy and control by the United States 
from that time forward fully attested as a matter of history, but such 
possession and occupation was officially asserted and proclaimed by the 
proclamation of General Butler on the 1st May, 1862 ; that this proc- 
lamation speaks from its date, and not from the time of its alleged gen- 
eral publication in the newspapers, erroneously assumed by the Supreme 
Gourt to have been on the 6th May, it in fact having been published in 
the New Orleans Daily Picayune on the 4th May, 1862, as appeared by 
a copy of that paper produced before the commission ; that the right to 
close or control the captured port by municipal regulation under the 
statute of 13th July, 1861, (12 Stat, at L., 256, 257,) was not only en- 
tirely distinct from, but inconsistent with the belligerent right of block- 
ade, and that the former right accrued when the latter terminated, upon 
the capture and complete possession of the city; and that, under the 
municipal regulations instituted, or to be instituted, in such cane, plainly 
no capture could be made on the high seas, those municipal regnlations 
not operating extra territorially 5 that the blockade having thus termi- 
nated by the capture of New Orleans, the right of capture of the Cir- 
cassian, if it had existed until then, necessarily terminated with the 
termination of the blockade, the vessel no longer being in delicto. That 
in regard to the claims of the insurance companies and underwriters in 
No. 444, those claims were the legitimate subject of reclamation before 
this commission, as well in respect of those portions of the insured cargo 
originally owned by French merchants as of those owned by British 
subjects; that upon abandonment and i)ayment the title of the under- 
writers became absolute to all interest of the insured in the property, 
and to all right of reclamation in respect of the same, and that such 
title related back to the date of the insurance. 

The counsel for the claimants presented manuscript opinions of doc- 
tors Phillimore and Lushington, and other counsel, holding the capture 
of the Circassian illegal on account of the lack of previous warning, as 
well as upon the ground of the previous capture and occupation of New 
Orleans. They also presented the dissenting opinion of Mr. Justice Nel- 
son, in the case of the Circassian, (2 Wall., 155,) as a correct exposition 
of the law applicable to the case, and cited the following authorities : 
The Prize Cases (2 Black, 635) ; the Amy Warwick (2 Sprague, 123) 
the Venice (2 Wall., 259) ; Thirty Hogsheads of Sugar y«. Pyle (9 Crauch, 
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191); The United States vs. Eice (4 Wheat, 246) ; Fleming vs. Page (9 
flow., 603); Cross vs. Harrison (16 How., 164) ; The Abby (5 Rob., 253) ; 
The Trende Soztre (6 Rob., 390 n) ; The Fraucisca (10 Moore's P. C. R., 
37); Palli, Principes de droit pub. nier.j 180; Dana's Wheat., 687 n; 
The Lizette (6 Rob., 395); Tbe Empress (Blatch. P. C, 659); Dean's 
Law of Blockade 2,32; Lawrence's Wheaton, pp. 30,100^459,510,777 
to 779, 810, 845, 848 to 850, 970 ; Wheaton's Life of Pinckney, 199 to 228 ; 
The Dickinson (1 H. and M., 31) ; La Jeune Eugenie^ (2 Mason, 409, 
463) ; The Louis (2 Dods., 110) ; The Antelope (10 Wheat., 122) ; The 
Mary Anna Flora (11 Wheat., 442); Lawrence's Visitation and Search, 
73, 79; Hudson tJ^.Guestier (OCranch, 281) ; Rii€et?«. Himely (4 Cranch, 
272) ; 2 Phill., 237 ; American State Papers, vol. 4, pp. 156, 158 ; The 
Arthur (1 Dods., 425) ; Hautefeuille, vol.2, pp. 239,244 ; Vos vs. United 
States Insurance Company (1 Gaines's Cases in Error, XXIV) ; Vanden- 
heuvel vs. Same (2 tU, 217) ; Liotard vs. Graves (3 Gaines's Rep's, 239) ; 
Fitzsimmons vs. The Newport Insurance Company (4 Cranch, 185) ; 
Hill vs. United States (C. Cls. R.,); The Maria (5 Rcb., 365) ; The Mary- 
land Insurance Company vs. W^ood (6 Cranch, 29) ; The Admiral, (3 
Wall., 614) ; Attorney-General's Opinions, vol. 1, p. 505 ; The Frederick 
Molke (1 Rob., 87); The Rolla (6 trf., 372); The Success (1 Dods., 
134) ; La Peyre vs. United States, in U. S. Sup. Ct., MS. opin., not yet 
i-eport^ ; Byukershoek de rebus bellicis, c. XVI ; The Grey -Jacket (5 
Wall., 342) ; S. C., on motion (W., 370) ; Tudor's Leading Cases on 
Mercantile and Maritime Law, 887; Texas vs. White (7 Wall., 789); 
Comegys vs. Vasse (1 Peters, 210) ; Shepherd vs. Taylor (5 id.j 712) ; 
Trevol vs. Bache (14 id., 95) ; Gill vs. Oliver's Executors (11 How., 529) ; 
Jaudon vs. Corcoran (17 id., 612) ; Gracie vs. New York Insurance 
Company (8 Johnson's R., 237) ; Watson vs. Insurance Company ot 
North America (1 Binney, 47) ; Carlisle vs. United States, in Sup. Ct., 
not yet reported. 

On the part of the United States it was contended that the voyage of 
the Circassian was plainly undertaken with the purpose and intent of 
violating the blockade; that she was under express contract with her 
freighters to violate it, and was in the actual prosecution of the voyage 
with that purpose and destination when captured, and wa« thereby 
liable to capture and condemnation. (The Columbia, 1 Rob., 156.) That 
having full knowledge of the existence of the blockade, and having ex- 
pressly undertaken its violation, no further notice or warning was neces- 
sary to justify her capture. 

That New Orleans, which had been fully and completely an enemy's 
city, and one of the enemy's chief marts from the outbreak of the rebel- 
lion in 1861 to its occupation by the Army and Navy of the United States 
on tbe 29th April, 1862 — five days before the capture of the Circassian — 
had not been reduced to the fixed, stable, and assured possession of the 
United States at the time of that capture. That the mere possessio pedis 
of the city by the United States did not work the instiint termination 
10 H 
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of the blockade, but that reasonable time after the actual possession 
must be allowed to determine whether the occupation was such a stable 
and permanent one as to justify the opening of the port as a port of the 
United States. That until such occupation was so established, New 
Orleans still remained an enemy's city as regarded the rights of neutrals 
to trade there. 

That time must be given after the actual occupation, reasonably suf- 
ficient to put in force the municipal regulations of the United St4ite8, 
with the apparatus of custom-houses and courts, through which such 
municipal regulations were to be enforced; and that until sufficient 
time had elapsed for that purpose, the belligerent right of blockade con- 
tinued 5 that the blockade of New Orleans was not a blockade ''by the 
simple fact only,'' but "by a notification accompanied with the fact;" 
and such blockade continued within reasonable limitation till ended by 
like public notification. (The Neptune, 1 Rob., 170.) 

That the time fixed by the Supreme Court in the case of the Venice 
(2 Wall., 259) as the date of the assured possession by the United 
States, as determining the national character of the inhabitants of that 
city, (Otli May, 1862,) was certainly the earliest date which could prop- 
erly be assigned as that of assured possession by the United States for 
any purpose. 

That, in fact, the time necessary to establish the permanence and 
stability of possession, by the capturing belligerent, should fairly and 
properly be left, within reasonable limits, to his own determination, and 
that the date of 1st June, 1862, fixed by the President of the United 
States, by his proclamation of 12th May, (12 Stat, at L., 1263, 1264,) for 
the termination of the blockade, was within reasonable limits under the 
rules of international law ; and that that date (1st June) should be con- 
sidered the lawful and proper termination of the blockade. 

That, at the date of the capture of the Circassian, the city of New 
Orleans, though in the actual occupancy of the United States forces, 
had neither capitulated nor surrendered, but was still an enemy's city, 
deserted for the time by its garrison, but held only by an insignificant 
force, and what its chief civic officer, still avowing the adherence of the 
city to the confederate cause, called " the power of brutal force, not by 
choice or consent of its inhabitants." (See letter of the mayor of New 
Orleans to Flag-officer Farragut, 4 Reb. Rec, doc. 523, 524 ; also, 2d 
Wallace, 141 n ; and Parton's Butler in New Orleans, 282, 342.) That 
the military occupation of the city of New Orleans by the United States 
conld not be extended by construction beyond the lines of actual mili- 
tary occupation, and that the city of New Orleans was not conterminous 
with the port of New Orleans as established by the statutes of the 
United States, (9 Stat, at L. 458;) but that the port which had been 
blockaded embraced territory outside the city, and not within the lines 
of actual military occupation. That such occupation of a portion only 
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of the port conld not be deemed, of itself, a termination of the blockade 
'of tbe port. 

That the collection district of which New Orleans was the sole port of 
entry, included the entire extent of the navigation of the Mis8i8sipi>i 
River and its tributaries, covering thousands of miles of navigation, 
and hirge cities situated upon that river and its tributaries,. (2 StiU. at 
L., 252; 4 i<f., 480.) That a large extent of the country included within 
this district, and many important ports and towns within it, were still 
in the undisturbed control and occupancy of the enemy. That tlie 
blockade of New Orleans was in effect the blockade of the Mississippi 
River, and that until the United States were in complete anfi assured 
possession of all the mouths of the river as well as the entire port of 
New Orleans, the imperfect and perhaps transient occupation of the 
city of New Orleans was not to be taken as terminating the blockade. 

That so far as the Circassian herself and her officers were concerned, 
sailing with the direct purpose and destination of violating the blockade, 
and without knowledge or notice either to them or their captors of any 
change of occupation of New Orleans, such an accidental, techniciil, and 
artificial objection to the rightfulness of her capture should not be al- 
lowed to change the character of a capture otherwise lawful, and convert 
it into an unlawful capture, without strict and conclusive proof of the 
facts relied on so to change the character of (he capture. 

That, as to the claim of the insurance companies, (No. 444,) they had 
no standing before the commission in respect of the larger part of the 
cargo insured by them, the same having been the property of French 
merchants, not subjects of Her Britnnnic Majesty. That, by the terms of 
the treaty, jurisdiction is given to the commission only of claims "grow- 
ing out of injuries to the persons and property of British subjects." 

That the gist of the injury here complained of was the wrongful cap- 
ture of the Circassian and her cargo, the subsequent condemnation and 
sale being merely incidents of the capture in the course of the adjudica- 
tion by the tribunj^s of the United States, as to its lawfulness, merely 
for the purpose of determining whether the capture should be ultimately 
adopted as the act of the United States. That, when captured, this part 
of the cargo was not the property of the subjects of Her Britannic Majesty. 
That the abandonment by the insured to the insurers after capture, the 
acceptance of such abandonment by the insurers, and payment as for a 
total loss, simply operated as a transfer to the insurers of the rights of 
the assured in respect of the capture; and that the insurers stood 
merely as subrogated to the rights of the owners at the time of the cai)- 
tiire, and as their equitable assignees. That such transfer by operation 
of law gave to the insurers as equitable assignees no better standing 
before the commission than they would have in case of a claim for any 
other injuries to the persons or property of individuals not subjects of 
Her Britannic Majesty, but who had assigned their claim against the 
United States for such injuries to a British subject. That so far, there- 
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fore, as the property of these "French merchants" on board the Circas- 
sian was concerned, no right ot reclamation against the United States 
under the treaty existed in the claimants. 

The commission (Mr. Commissioner Frazer dissenting) made awards 
in favor of all the claimants. To the claimants in No. 432, the sum of 
•71,428, in No. 433, the sum of $20,450, and in 444 the sum of $133,296. 
1 am advised that these respective sums in Nos. 432 and 444 were taken 
by the commission as the Actual proceeds of the sales of the vessel and 
cargo, respectively, reduced from United States currency at its value at 
the date of sale to a gold basis, and without the allowance of any in- 
terest. The award in No. 444 covered as well the proceeds of the 
cargo belonging to the French merchants as the portions owned by 
British subjects. 

Mr. Commissioner Frazer read a dissenting opinion, which will be 
found in the Appendix N. 

The schooner Jane Campbell ; George Campbell, claimant, No. 453. 

This vessel was captured by a vessel of the United States blockading 
squadron in December, 1861, off the port of Beaufort, N. C. She was 
taken into the port of New York and there libelled in the United States 
district court. That court made a decree awarding restitution of the 
vessel and certifying probable cause of capture, but finding upon the 
evidence that the captors had been guilty of unjustifiable conduct 
toward the crew and cargo and stores of the vessel in the mjitters here- 
inafter named, ordered a reference to prize commissioners to ascertain 
and report to the court the damages sustained in consequence of such 
alleged misconduct (The case is reported in Blatchford's Prize Cases, 
107, 130.) Under this order no proofs were offered by the claimants in 
the district court, nor any further proceedings had as to such alleged 
damages; and no appeal was taken from the decree of the district 
court. 

The proofs in the prize court were not put in evidence before the com- 
mission, but the claimant rested the case here on his own deposition 
taken before the commission. 

From the testimony of the claimant himself, it appeared that he was, 
down to August, 1861, a resident of Petersburgh, Va. ; that the vessel 
was of American build and register, and was bought by him in July, 
1861, in Washington, N.C., a blockaded port of the enemy. He boughther 
for the alleged purpose of taking his family from North Carolina to Liver- 
pool ; and in August, 1861, took her out through the blockade, and sub- 
sequently caused her to be registered as aBritish vessel. The district court 
found, upon the proofs before it, that the vessel when captured was 
apparently approaching the blockaded port of Beaufort, N. C, with 
intention to enter it. The claimant alleged in his memorial, and stated 
in his deposition, that he was on a voyage from Liverpool to Havana; 
that he was compelled by stress of weather and injuries received to seek 
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assistance off the coast of North Carolina, and approached the blockading 
fleet for that purpose, making known his condition, but his vessel was 
thereupon seized and sent in for libel. The memorial also alleged, and 
the prize court found upon the evidence before it, that on the capture of 
the vessel the claimant, who was on board of her, was, with some of the 
ship's company, taken from the schooner, placed on board a Unittd 
States vessel, and carried to Fortress Monroe and there landed, while 
the vessel, with her captain and the remainder of her cargo, was taken 
to New York, and that the prize crew, while on board, broke open the 
hatches and the store-room and appropriated portions of the cargo and 
atores. The memorial claimed damages for the detention of the vessel 
and the injuries to the cargo and stores, £3,260, besides interest. 

The claimant assigned in his memorial, and in his deposition, as the 
reason of his omission to make proof of his damages in the district 
court, and to appeal to the Supreme Court, that he was informed by the 
assistant district attorney of the United States that if he persisted in 
the prosecution of his claim for damages, the United States would ap- 
|)eal from the judgment of restitution rendered by the district court; 
and that knowing that this course would probably keep his property 
locked up for years, and not being in a position to bear such a loss, he 
took away the vessel and cargo without any further prosecution of his 
claim for damages. 

On the part of the United States it was contended that the purchase 
of the vessel by the claimant within a blockaded port 'of the enemy, 
she being at the time an enemy's vessel, and the claimant at the time 
of the purchase an enemy by domicile, and the subsequent taking her 
out through the blockade, followed by change of domicile of the owner 
and of registry of the vessel, did not change the character of the 
vessel from an enemy to a neutral. That the purchase of a private 
merchant-ship of the enemy by a neutral in time of war, when made in 
a neutral port, if not per se illegal, is always liable to great suspicion, 
and demands proof of good faith and of payment of full consideration. 
(3 Phill., 607.) That such sale when made in a blockaded port of the 
enemy was absolutely void ; and that if the facts of this pretended sale 
had been made to appear in the prize court, the vessel must there have 
been condemned as enemy's property. That the claimant had full 
opportunity to make proof and receive an award for his alleged dam- 
ages in the prize court; and that having voluntarily abandoned the 
pursuit of his remedy there, he could not now be heard to make recla- 
mation before the commission. That the reason alleged by him for his 
omission to prosecute his claim for damages in the prize court, made his 
case no better. That the law-ofl5cer of the United States had an undis- 
puted right to say to the claimant, as he did in effect : ''If you choose to 
claim damages of the United States I shall take an appeal and test the 
question of the right of condemnation in the appellate court; but if you 
are willing to take the vessel without claim of damages I will waive my 
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right of appeal, and allow you to depart with the vessel and cargo.'' 
That the claimant's abandonment of the right thus given him to make 
proof in regard to the misconduct of the captors rather than have the 
question of condemnation reviewed on appeal, was clearly '*an acknowl- 
edgment of the justice of the sentence." That by the claimant's omis- 
sion to produce before this commission the testimony taken in the prize 
court, he was debarred from alleging that the evidence in that court was 
insufficient, to sustain the decree certifying probable cause of capture. 
The commission unanimously disallowed the claim. 

6. Claims for damages by reason of the alleged unlawful warning off of 
vessels from coasts of the States in rebellion by United States vessels of 
tear. 

These claims were three in number — that of Benjamin Whitworth and 
others, owners of the ship Boyne, No. 216 ; that of Andrew Ewing 
Byrne and others, owners of the ship Monmouth, No. 315 ; and that of 
Matthew Isaac Wilson, owner of the bark Hilja, No. 467. 

The Boyne (No. 216) sailed from Fleetwood, Lancashire, England, 
on the 25th March, 1861, with a cargo of coals for Savanuah, Georgia. 
On the 11th May, when near the entrance of the harbor of Charleston, 
8. C, she was boarded by an officer of the United States steam-frigate 
Niagara, who made this entry upon her register : 

Warned off the whole coafit of the South by the United States steamer Niagara, May 
11, 1861. Edward £. Potter, lieutenaut. United States Navy. 

In consequence of this warning she abandoned her voyage to Savan,- 
nah, and went to New York, where it was alleged that she disposed of 
the cargo of coal at a rate much less than it would have commanded iii 
Savannah, and look a homeward freight from New York of muck less 
value than she would have secured from Savannah. In fact, at the date 
of the warning no sufficient blockade had been instituted at Savannah 
or at any other port south of Charleston ; the actual blockade of Sa< 
vannah not having commenced until the 28th May. The memorial 
claimed damages by reason of loss on outward cargo, and on return - 
freight below that which she would have earned from Savanuah, and 
by detention of the vessel, £6,460 13s. Od., besides interest. 

The Monmouth (No. 315) sailed from Liverpool in March, 1861, w^ith 
a cargo of salt, under written instructions to proceed to Charleston and 
deliver ves3el and cargo to consignees there ; and if that port should be 
found blockaded, then to go to Savannah ; and if he failed in getting a 
cotton freight at either Charleston or Savannsfh, then to go to St. 
Stephen, New Brunswick, and load with a cargo of deals for the return 
voyage. On the 12th May she arrived off the harbor of Charlestou ; 
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was boarded by an officer of tbe blockading vessel Niagara, and the 
following entry made upon ber register : 

Boarded ; informed of the blockade ; and warned off tbe coast of nil the Southern 
States by the United States steamship Niagara, May 12, 1861. 

The master thereupon abandoned his voyage to Charleston and 
Savannah, and went to St. Stephen, New Brunswick, where he disposed 
of his cargo of salt and took his return cargo of deals. The memorial 
claimed damages by losses on her cargo of salt and of return freight, 
short of what she would have received from Savannah ; and costs, and 
chaVges, and delay, to which she was necessarily subjected by her change 
of -destination, £10,572 10«. Od. 

The Hilja (No. 467) sailed from Liverpool on the 25th March, 1861, 
in ballast, for Charleston ; the memorial alleging that she intended to 
load, on freight at that port or at Savannah, a return cargo of cotton 
for Liverpool. She was boarded by an officer of the United States 
steamship Niagara off Charleston Harbor, on the 12th May, and a 
warning entered upon her register, substantially the same as in the 
case of the Monmouth. The memorial alleged that the captain of 
the Hilja, having an alternative destination to Savannah, was de- 
barred from proceeding to that port by this warning; that she there- 
upon proceeded to Pugwash, but gave no information as to her earn- 
ings by her return freight. Damages were claimed to the amount 
of £6,101 38, 7d, besides interest — the amount of freight which, it was 
alleged, the vessel would have earned by a return cargo of cotton from 
Charleston or Savannah. 

The sailing orders of the Hilja were not put in evidence nor accounted 
for, though it appeared that she sailed underwritten orders; nor was 
any evidence adduced as to her alternative destination to Savannah, 
except that of the claimant himself, examined on notice, who, after 
many evasive and contradictory answers on cross-examination as to the 
destination of the vessel, finally summed up his evidence in this regard 
by saying: '* I think I mentioned to him verbally that if freights were 
better at Savannah he was to go there." Xh© claimant also testified 
that he had, through Mr. A. B. Byrne, (claimant in No. 315,) had cor- 
respondence with the British foreign office in respect to this warning 
off of his vessel, and that he had had like correspondence with Her Ma- 
jesty's consul at Charleston, through Messrs. Eobert Muir & Co., and 
that there had also been correspondence between Muir & Co. and him- 
self, and between Henderson, the master of the vessel, (since dead,) and 
himself; but none of this correspondence was either produced or ac- 
counted for. No proof was made as to the avails of the return freight 
from Pugwash, except the general statement of the claimant in his 
deposition that "the whole voyage brought in a loss;*' and on cross- 
examination the claimant, when questioned as to his transactions in 
connection with violating the blockade during the war, and furnishing 
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aid to the confederate governmeut, decllDed to answer all such ques- 
tions. 

It appeared that an actual blockade of the port of Charleston was 
established by the presence of a sufficient blockading force at the dates 
of the respective warnings of the three vessels. 

The three cases were argued and submitted together. 

On the part of the United States it was contended that the warning 
entered upon the register of these vessels, respectively, so far as appli- 
cable to any unblockaded ports, was without authority of the United 
States, a clear error on the part of the officer giving the warning, insuffi- 
cient to preclude the further voyage of the vessels warned to any un- 
blockaded port, and had never been adopted or ratified by the United 
States; that the case rested on the voluntary abandonment, by the 
masters of the Monmouth and the Boyne, respectively, of their alterna- 
tive voyage to Savannah, upon an incorrect warning, unduly given by 
an unauthorized officer of the United States, and that for such loss no 
reclamation lay against the United States. 

In the case of the Hilja, it was maintained on the part of the United 
States that the proof showed no alternative destination to Savannah ; 
that the vessel was merely stopped from entering the blockaded port of 
Charleston, to which she was destined, and that no loss whatever was 
shown to have accrued to her, except that caused by her being pre- 
vented from entering that port, and that no proof was made of actual 
loss even in this respect; that the non-production, by the claimant Wil- 
son, of the correspondence with the British foreign office, and with the 
British consul at Charleston, as well as bis own correspondence with 
his captain, Henderson, and his agents at Charleston, Muir & Co., suffi- 
ciently indicated that the claimant then put his claim for compensation 
solely on the ground of the illegality or insufficiency of the blockade of 
Charleston, and that the pretended alternative destination to Savan- 
nah was an afterthought, borrowed from the cases of the Monmouth 
and the Boyne ; that his own testimony, on which he rested the case, 
was upon its face unworthy of credit. 

The counsel for the United States also claimed that in the case of an 
award of damages in any of these cases, the anticipated earnings by 
freights from Savannah, at high rates, could not be taken into account 
as elements of the award. That such anticipated earnings were specu- 
lative and illusory ; that the evidence showed that the market at Savan- 
nah, in respect both of sales of the outward cargoes, and of the rate of 
freights, was exceedingly irregular and violent in its fluctuations, and 
in efl'ect a gaming market. That it could not be assumed that the ves- 
sels could have secured return cargoes at Savannah in season to leave 
within the time limited after the establishment, of the blockade there ; 
nor that they could have secured such rates of freight as were claimed 
in the respective cases ; and that these claims were of substantially the 
same nature of speculative and uncertain prospective profits, which 
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were rejected by the tribnnal at Geneva, in the case of the claiins for 
anticipated earnings and profits of captured vessels, claimed beibre 
that tribunal. 

The commission in the case of the Boyne, (No. 216,) unanimously 
made an award in favor of the claimants for $32,553. 

In the case of the Monmouth, (No. 315,) they made an award in favor 
of the claimants for $40,843 ; Mr. Commissioner Frazer dissenting on 
the question of amount. 

In the case of the Hilja, (No. 467,) the claim was disallowed ; Mr. 
Ck)mmissioner Gurney dissenting. 

On the general question involved in these cases Mr. Commissioner 
Frazer read an opinion, which will be found in the Appendix O. 

7. Miscellaneous cases. 

In the case of Alfred Saoul Walker, No. 13, the claimant, a minor, 
by his guardian, alleged that he was born in Charleston, S. C, his father 
being at the time of his birth a British subject and resident at Charleston, 
as Her Britannic Majesty's vice-consul for that port and for the State of 
South Carolina ; that by the will of Mrs. Laurens, the claimant, in May, 
1858, became entitled to a legacy of $20,000, to be paid to him on coming of 
age, and the interest to be applied to his support and education. That 
the executors of Mrs. Laurens's will having filed a bill in the court of 
equity in the State of South Carolina, for the purpose of obtaining the 
protection of the court in respect to the trusts created by the will, made 
the claimant a party to the bill, and placed the moneys belonging to the 
claimant under the will in the receivership and under the control of the 
court ; and that, under the protection of the court, the moneys so be- 
longing to the claimant were invested in bonds of the Confederate 
States during the war. That " by reason of such investment for the 
purposes of carrying on civil war, and by reason of such civil war and 
rebellion, and by the act of the Government of the United States in 
suppressing the said rebellion and restoring the authority of the Federal 
Government,'' the claimant's moneys were totally and irrecoverably lost. 
That the court in question was a tribunal of competent power and juris- 
diction to direct the investment and charge of such moneys ; and that 
" the civil war, through the act of the Government of the United States. 
destroyed the investments." The claimant claimed an award for $20,000, 
besides int.erest. 

A demurrer was interposed on the part of the United States to the 
memorial, specifying, among other grounds, that the claimant was, by 
the laws of the United States, a citizen of the United States, and so 
could have no standing as a British subject under the treaty ; that the 
alleged wrongs were perpetrated, if at all, by the pretended courts and 
authorities of the so-called State of South Carolina, while not acting 
under or by the authority of the Constitution, laws, or Government of 
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the Uaited States, but while in rebellion against the United States and 
at wvir with them, and that for such acts tbe United States were not 
liable ; that the claimant alleged that the court of South Carolina was a 
court having jurisdiction of the subject-matter and of the person of the 
claimant, and exercising such jurisdiction; and that the claimant, by 
his guardian, voluntarily^ submitted himself to such jurisdiction ; that 
he did not allege the order or decree of the court to have been frauda- 
lently made, "or its treatment of the claimant's property- to have been 
exceptional; and that for such action of a judicial tribunal, however 
erroneous, no claim could lie under the treaty. That the allegation that 
the civil war, through the act of the Government of the United States, 
"destroyed the investments of the claimant," formed no ground of 
claim against the United States. 

The case was submitted without argument, and the claim was anaui- 
mousl^' disallowed. 

In the case of Edward Alfred Barrett V8. The United States, No. 18, the 
claimant, resident in England during the war, alleged that in October, 
1864, he purchased for a valuable consideration and was still the pos- 
sessor and absolute owner of a certain ** cotton loan bond'' of the Con- 
federate States of America, by which the Confederate States bound 
themselves to pay to the bearer £200 sterling, with interest at 7 per cent, 
per annum, semiannually, on the 1st day of March and the 1st day of 
September in each year, until redemption of the principal at par. That 
the Government of the United States, in the year 1865, "seized all the 
pnblic assets of the said Confederate States and especially a very large 
quantity of cotton, hypothecated by the said Confederate States govern- 
ment for payment of the said cotton loan, and thus prevented those 
States from paying their cotton-loan bondholders." That in consequence 
of such seizure by the Government of the United States, the principal 
of said bond remained unpaid, and no interest had been paid thereon 
from the 1st day of March, 1865. The claimant claimed damages £200 
besides interest. 

The memorial came to the hands of the agent of the United States on 
the 14th November, 1871. Though insignificant in amount, it involved 
a principal of the highest importance ; and it was understood that it was 
presented as one of a large number of claims of the same character al- 
ready in the hands of Her Majesty's agent, and involving claims against 
the United States on account of debts of the late so-called Confederate 
States to very large amounts. The agent of the United States, believ- 
ing the claim to be neither within the letter or spirit of the treaty, and 
to be one which ought not to have been present-ed by Her Majesty's 
government to the commission, immediately sent to the Secretary of 
State of the United States a copy of the memorial, with the following 
letter : 
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Offick of the Agent of the United States 
Before the Mixei> Commission on American and British Claims, 

No, 703 Fifteenth Street^ Washington^ D. C, November 15, 1871. 
Sir : I have the honor to submifc herewith a copy of the memorial of Edward Alfred 
Barrett, yesterday filed with the Washington commission under the British treaty. 

You will notice that it is based solely on an alleged liability of the United States 
for payment of the cotton loan(8o-calleil) of the late Confederate States, (so called.) 
It is the first claim of this character which has been presented to the commission. 

Believing such claims to be entirely outside the submission made by the twelfth 
article of the treaty, and that the Government of the United States never has con- 
sented to submit to arbitration any question of their liability for debts of this charac- 
ter, and that it is not within my province to discuss or consent to the discussion of the 
question of such liability before the commission, I beg to submit the case to you for 
specific instruction. 

The questions involved seem to pertain more directly to the diplomatic relations of 
the two countries than to any mere question of legal practice or construction. 
Very respectfully, your obedient servant, 

ROB : S. HALE, 
Agent and Counsel of the United States. 
Hon. Hamilton Fish, 

Secretary of State. 

I am advised that the Government of the United States thereupon 
immediately, through Mr. Schenck, the minister of the United States 
at the court of St. James, protested against the presentation of such a 
claim as not within the terms of submission b^^ the treaty, and requested 
of the British government that the claim be withdrawn. This request 
not having been complied with, the agent of the United States, under 
specific instructions from the Secretary of State, on the 9th December, 
1871, filed with the commission a motion to dismiss the memorial for 
want of jurisdiction, as stating no case for a claim against the United 
States within the intent of the treaty. On this motion the agent of the 
United States, on the 13th December, 1871, submitted a printed argu- 
ment, as follows : 

BEFORE THE MIXED COMMISSION ON AMERICAN AND BRITISn CLAIMS. 



Edward Alfred Barrett ) 

V8. VNo. 18. 

The United States. ) 

Argument for the United States on motiam to diemiss. 

By the twelfth article of the treaty the claims against the United States submitted 
to the adjudication of the commission are those of subjects of Her Britannic Majesty, 
" arising out of acts committed against the persons or property of subjects of Her Bri- 
tannic Majesty" during the time limited by that article. 

This language is plain and unambiguous. It limits the claims to those technically 
known as '* torts," and those " torts " committed against the " persons or property " of 
the claimants. 

It could not bo contended that the claims so submitted would include a claim oq 
contract against the United States, though founded directly on a contract duly exe- 
cuted by an authorized officer of that Government, and plainly violated by that Gov- 
eroment. 

Mach less can it be held to include a contract executed by and in the name of an in- 



Digitized by 



Google 



156 AMERICAN-BRITISH CLAIMS COMMISSION. 

snrrectionary organization, in violation of the Constitution and laws of the Uoited 
States, seeking the snbversion of that Government, levying war npon it, and finally 
suppressed by its power. 

Notwithstanding the specious attempt to disguise the true nature of this claim under 
an allegation of the destruction by the United States, in war, of property ** hypothe- 
cated " by the so-called Confederate States for the security of their debts, it is really 
neither more nor less than a claim to hold the United States liable for the debts of 
those lately in rebellion against them, contracted in the very course of such rebellion, 
in aid of it, and from which it drew its chief support. 

To believe for a moment that the United States ever intended to submit such aqnes. 
tion to arbitration would be, at the same time, to do violence to the language of the 
treaty, and to falsify the history of that Government by imputing to it a pusillanim- 
ity wholly unwarranted by anything in its past career or present condition. It would 
be to believe that the United States have deliberately signified their williognees, at 
the award of thi^ commission, to pay debts contracted by their defeated enemies, for 
the sole purpose of the dismemberment of their Government and the destruction of 
their liberties ; debts held in the deepest abhorrence by the unanimous sentiment of 
their loyal people, and debts, the assumption or payment of which, in any form, by 
the United Slates, or any one of their constituent States, has been prohibited by solemn 
constitutional enactment, by that fundamental law to which all treaties, as well as all 
statutes, are subject. 

When the Government and people of the United States shall acknowledge that in 
their recent successful struggle with rebellion they were wholly in the wrong, and the 
rebels wholly in the right ; when they shall determine to compensate the rebels them- 
selves for their losses in person and property by the war, to pension their widows and 
orphans, and to repudiate the debt of the Federal Government contracted for the 9up- 
preasion of the rebellion ; then, and not till then, will they consider the question of 
paying the mercenary foreign subscribers to the rebel loans, more criminal in their 
eyes, or at least sharing more of their abhorrence, than any other participants in the 
gigantic crime. 

The language of the treaty itself is believed to be abundantly specific in excluding 
claims of the character of that in question. If any ambiguity could be found in that 
language, it would be fully removed by reference to the protocols of conference of the 
Joint High Commissioners, and to facts of universal cognizance in connection with 
them. 

By the 36th protocol, under the head of "Articles XII to XVII/' it appears that the 
American commissioners, when invited by their British colleagues to include within 
the terms of the treaty another class of claims by Her Majesty's subjects against the 
United States, declined so to do, saying, '* That, in their view, the subject was not 
embraced in the scope of the correspondence between Sir Edward Thornton and Mr. 
Fish under either of the letters of the former ; and that they did not feel Justified in 
entering upon the consideration of any class of claims not contemplated at the time of 
the creation of the present commission," &c. 

Referring to the correspondence between Sir Edward Thornton and Mr. Fish, named 
in the protocol, it will be found that the first mention of or reference to the claims 
covered by the twelfth article, is contained in the letter of Sir Edward to Mr. Fish, 
under the date of February 1, 1871, and that in that letter he designates them as 
claims *' arising out of acts committed," &c., the same language which was subHe- 
quently copied into the treaty, and, with the addition, by way of giving greater point 
and accuracy, of the further words, ** against the persons or property of subjects of 
Her Britannic Msyesty." 

It must be borne in mind that at the time of this correspondence, as well as at the 
time of the conclusion and ratification of the treaty, the Constitution of the United 
States contained an express prohibition of the assumption or payment of these debts 
by the United States or by any State. That every officer of the United States, execu- 



Digitized by 



Google 



agent's report. 157 

tire, legislative, and Judicial, was thus bound by the supreme law of the land and hj 
liis oath of office to treat as utterly null any provisioiT of any treaty or statute in con- 
travention of that constitutional prohibition, under penalty of impeHchment or its 
equivalent. That the existence of this constitutional provision was well known^ not 
only to the Secretary of State, the Commissioners, the Chief Executive, and the Senate 
of the United States, all parties on the part of the United States to the treaty or to 
this preliminary correspondence, but was equally well known to the British minister 
and to the British High Commissioners. It cannot, therefore, be for a moment believed 
that the American Secretary, in his acceptance of the proposition of Sir Edward by 
his letter of February 3 — the President of the United States, in directing that accept- 
ance — the American members of the Joint High Commission in negotiating and con- 
cluding the treaty— the President in ratifying, or the Senate of the United States in 
advising and consenting to the same — ever intended to embody in it a provision which 
Bbonld violate the fundamental law of the nation, or that the ministers and commis- 
sioners of Her Britanic Mi^esty so understood them to intend. 

In case, too, of any possible ambiguity, it must be borne in mind that this langnage 
first emanated from Her Majesty's minister, and that by the settled rules of diplomatic 
as well as legal construction, the party employing ambiguous language is debarred 
from any benefit of the ambiguity. • 

But the United States insist that the langnage is not ambiguous; that it is plaid and 
explicit, and that within it a claim of this character has no place among the mat- 
ters submitted by the treaty to this commission for its decision. 

The undersigned is warranted in saying that the words " arising out of acts commit- 
ted," were deliberately and intentionally inserted by Sir Edward in his letter of Ist 
February, repeated by Secretary Fish in his letter of 3d February, and copied and 
elaborated by the Joint High Commissioners in the twelfth article of the treaty, for 
the express purpose of "excluding all possible claims of the nature of the debts of the 
States lately in rebellion, singly or nnder any attempted and abortive organization. 

If the counsel for the United States deemed himself at liberty to discuss the merits 
of the claim here presented, as within the jurisdiction of the commission to decide, 
the answer to the claim, on its merits, would be palpable, self-suggesting, and conclu- 
sive. 

But he expressly disclaims all intention of such discussion, and asks the dismission 
of the claim on the ground specified in his motion. 

ROB f S. HALE, 
J gent and Counsel of the Uniied Statett, ^o. 

On the 14th December, 1871, the commission made and filed their 
decision, unanimonslj dismissing the claim, as follows : 

Office of the Mixed Commission on British and American Claims, 

Under the Treaty op May S, 1871, 

Washingtonf Z>. C, December 14, 1871. 



Edward Alfred Barrett ] 

vs. >No. 18. 

The United States. 



IIETT ) 



The commission is of opinion that the United States is not liahle for the payment of 
debts contracted by the rebel authorities. 

The rebellion was a struggle against the United States for the establishment in a por- 
tion of the conntry belonging to the United States of a new state in the family of 
nations, and it failed. Persons contracting with the so-called Confederate States volun- 
tarily assumed the risk of such failure and accepted its obligations, subject to the para- 
mount rights of the parent state by force to crush the rebel organization and seize all 
its assets and property, whether hypothecated by it or not to its creditors. Such bellig- 
erent right of the United States to seize and hold was not subordinate to the rights 
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of creditors of the rebel organization created b}^ contract with the latter; and when 
snch seizure was actually accomplished it pnt ao end to any claim to the property 
which the creditor otherwise might have had. 

We are therefore of opinion that after such seizure the claimant had no interest in 
the property, and the claim is dismissed. 

L. CORTI. 

JAS. S. FRAZER, 

RUSSELL GURNEY, 

Commissioners. 

Ill view of the attitude taken by tbe British government upon the 
presentation of the daim for so-called indirect damuges in the " Oaae'^ of 
the United States before the tribunal of arbitration at Geneva, and of 
the intense feeling manifested by the British nation through the press 
and in Parliament and elsewhere on that subject, I have deemed this 
case worthy of specific and full report. The case involved in principle 
the question of the liability of the United States for the entire debt of 
the late Confederate States. If within the jtirisdiction of the commission, 
it was plain that the United States might, by the decision of the com- 
mission, be held liable for so much of that debt as was held at the ter- 
mination of the war by British subjects, the amount of which is of coarse 
a matter of conjecture merely, but which doubtless amounted to many 
hundred millions of dollars. It is impossible to believe that the Govern- 
ment of the United States could ever have designed to submit the ques- 
tion of such liability to arbitration ; and it is certain that the people of 
the United States would never have consented to the submission in any 
form of such a question to arbitration, or to any measures of which the 
possible result might be to charge them with the payment of the 
debt of the Confederate States or any part of such debt. It is difficult 
to see why the presentation of such a claim to the commission, and the 
claim made by such presentation that the commission had jurisdiction 
under the treaty to make an award against the United States on account 
of this vast debt of their late enemies, the payment of which in any 
form had been prohibited by constitutional enactment, might not 
naturally and properly have produced among the people of the United 
States quite as intense an excitement, and quite as earnest and vigorous 
demonstrations of hostility to such submission as were manifested by 
the people of Great Britain in respect of the claims for indirect dam- 
ages at Geneva. It is, however, worthy of note that during its pendency 
before the commission, the fact of the presentation of such a claim was 
not even in the public press or in Congress or in any other manner 
brought to popular notice, and no angry demonstrations were anywhere 
made in relation to it. 

The disposition of the case before the commission, both in substance 
and form, seems to have been entirely satisfactory to both nations; and 
an analogy may perhaps be noted between tbe manner in which the 
commission disposed of this claim, and that subsequently adopted by 
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the tribunal at Geneva in respect to the claims for the so-called indirect 
damages. 

In the case of William Adam, (No. 72,) the claimant, a British subject 
domiciled in England, alleged that he was, in 1862, the owner of certain 
bonds of a railroad company within the United States, amounting to 
$5,000 principal, with interest, payable half yearly, at six per cent, per 
annum, the interest upon which had been regularly paid in specie up to 
theSlst December, 1861. That in the year 1862, the Congress of the 
United States passed a law making paper money a legal tender without 
any protection to pre-existing contracts ; and that immediately after 
that law the paper money of the United States became depreciated in 
value, an.d the claimant was thenceforward compelled to receive payment 
of his interest in such depreciated currency, and that the bonds them- 
selves and the prospective interest to become due thereon, had likewise 
become depreciated in consequence of the same legislation. That the 
Supreme Court of the United States, had, in 1871, adjudged the act of 
1862 valid in its application to pre-existing debts. He submitted with 
his memorial a computation of his losses in the premises, and claimed 
damages $3,300, besides interest. A demurrer was interposed to the 
memorial on behalf of the United States, on the ground that it stated 
no case within the jurisdiction of the commission, and no facts showing 
any liability for compensation to^ the claimant. 

The commission unanimously made an award as follows : 

Tbe commissioners are of opiDion tbat the matters alleged in the memorial do not 
constitnte the basis of any valid claim against the United States. Tbe claim is there- 
fore disallowed. 

In the case of Joseph W. Eoach, No. 154, the claim was for the value 
of tbe brigantine Madeira and her cargo, which was alleged to have been, 
on the 3d October, 1863, run into by the Clyde, a steamer transport 
owned by the United States, and the vessel and her cargo thereby sunk 
and totally lost. That the collision took place in the course of a law- 
ful voyage of the Madeira from the port of Saint John's, Porto Eico, to 
the port of New York ; and that the Clyde was then upon a voyage for 
the Government of the United States, and under the charge of officers of 
that Government. That the collision happened entirely through the 
neglect and default of the officers of the Clyde. The inemorial claimed 
damages $14,969.50, besides interest. The proofs filed sustained the al- 
legations in the memorial as to the loss of the vessel and cargo by the 
default of the officers of the Clyde, and show^ed that the matter had been 
investigated by the claims commission of the War Department, and a 
report was made by that commission in January, 1867, assessing the 
damages of the claimant at $11,373.98, besides interest. The only 
question raised in the case was as to the amount of damages to be al- 
lowed. The commission unanimously awarded the claimant $14,081. 
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Claim of William Scott Millar, No. 157. The memorial iu this case 
alleged that the claimant, a British subject domiciled at New Orleans, 
was, OD the 25th September, 1864, the owner of 330 bales of cotton, then 
worth $223,253. That on that day the cotton was unlawfully seized and 
taken from his possession by a supervising special agent of the United 
States Treasury Department, and was proceeded against for forfeiture 
to the United States, by libel of information filed in the United States 
district court for the district of Louisiana. That the claimant appeared 
in that suit, and claimed restitution of the cotton, but that it was de- 
tained till December, 1864, when it was surrendered to him upon the 
execution of a bond by him with sureties to the United States, condi- 
tioned to abide the decree of the court upon the libel. That between the 
date of the seizure and the date of the release the cotton largely depre- 
ciated in value, and the claimant was also compelled to pay large sums 
by way of costs. Damages were claimed by reason of the depreciation 
in value and the costs paid, $90,145, besides interest. 

The proofs showed that the cotton in question was purchased at 
points within the confederate military lines in the State of Mississippi, 
under alleged permits issued by a special agent of the United States 
Treasury Department, and was seized on its way through those military 
lines and into the territory held by the United States forces. The dis- 
trict court dismissed the libel for confiscation with costs. No claim for 
damages by reason of the seizure appeared to have been interposed by 
the claimant in that court, and no damages were there awarded him. 

On the part of the claimant it was contended that the decree of ac- 
quittal by the district court without certificate of probable cause conclu- 
sively established the seizure as wrongful. That the United States were 
responsible for the seizure as made by an authorized agent of the Treas- 
ury Department in the line of his duty and under color of acts of Con- 
gress. And that the act of the agent in making the seizure had been 
expressly adopted by the Government by instituting proceedings for the 
forfeiture of the property. The counsel for the claimant cited Gtelston 
V8. White, (3 Wheat., 246, and cases there cited;) The Appollon, (9 
Wheat., 362 ;) Hall vs. Warning, (2 McLean, 332, and cases there cited ;) 
The Caledonian, (4 Wheat., 100 ;) Taylor vs. United States, (3 How., 197.) 

On the part of the United States it was maintained that the proofs 
conclusively showed the purchase of the property by the claimant 
Fithin the enemy's lines, and his attempted transportation of the same 
through those lines into the Federal jurisdiction, to have been illegal 
and not warranted by his permits ^ that the cotton should have been 
condemned by the district court; that the decree of that court was not 
conclusive against the United States upon the claim now preferred for 
damages, and that the commission were entitled to look into the proofs 
and adjudicate upon the question of the liability of the United States 
for damages as an original question ; that the claimant might have 
presented and prosecuted his claim for damages against the United 
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States in the district court in the action brought against him for for- 
feiture, and might there have recovered his damages if lawfully entitled 
to the same ; and that until he had exhausted his remedy before the 
tribunals of the United States, he had no standing to make reclama- 
tion before the commission. The commission unanimously disallowed 
the claim. 

Amos Bigland's claim, No. 199, was for damages for the detention of 
the Briiish steamship Tubal Cain, in the port of New York, from the 
8th April to the 16th July, 1863, one hundred days ; and damages were 
claimed, $38,378, besides interest. The claimant was a British mer- 
chant domiciled in the city of New York. He chartered the Tubal Cain 
to one Mora for a voyage to Matamoras via Havana and back to New 
York. She was loaded by the charterer, and on the 8th April, being 
ready to sail, clearance was refused by the custom-house authorities, and 
she was seized by the United States authorities, the collector of the 
port and the military commander of the department concurring in the 
seizure, on the charge that she was undertaking to carry on an illicit 
voyage between New York and the blockaded ports of Texas, and was 
carrying out contraband of war destined for the confederacy, and 
was also carrying passengers engaged in contraband trade with the 
enemy, one of them being an agent of the Confederate States govern- 
ment engaged in the purchase of munitions of war. Mr. Edwards 
Pierrepont, of New York, was commissioned by the War Department 
to examine and report upon the case. On the 26th May he made his 
report, sustaining in substance the charges named as to two passengers, 
Blum and Sutton, whom he found having contraband goods on board 
intended for the Texas trade, and engaged in the service of the enemy ; 
but reported that neither the owner or charterer of the vessel had 
knowledge that any of the goods shipped were contraband of war or 
were intended for illegal trade. He further reported that there was 
reasonable cause for detaining the vessel, but recommended that the 
vessel be discharged from custody, and the goods be delivered up to 
the owners on their application and receipt for the same. The report was 
approved by the Solicitor of the War Department, and the vessel was 
surrendered on the 16th July and her cargo returned to the shippers, 
with the exception of the goods of Blum and Sutton. 

On the part of the United States it was contended that the refusal to 
clear the vessel, her detention for examination, and the unlading of her 
cargo for that purpose, were lawful acts; that they were done under the 
authority of the regular custom-house officials of New York, and that 
the fact that those officials were aided by the military authorities in no 
respect affected the character of the transaction ; that the facts of the 
case were such as in a prize court would have certainly justified the cap- 
ture as one by " probable cause ^ if the vessel had been captured on the 
high seas and brought into port and libelled as prize ; that the same 
11 H 
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principles were to be applied in the coDsideration of this case of deten- 
tion, and that no liability existed against' the United States on aceoaut 
of it. 

The commission unanimously made an award in favor of the claim- 
ant for $4,800. I am advised that this award was made in respect only 
of the detention of the vessel, between the date of Mr. Pierrepont's re- 
port and her final discharge, the commission holding that detention un- 
reasonable. 

In the case of Thomas Grant, No. 211, the claimant, in addition to his 
claim for tobacco, captured in running the blockade from Wilmington, 
before reported, claimed $7,000 damages for the alleged breaking up of 
his lawful business as a manufacturerof tobacco by the '^ terrific shelliDg 
of the city of Petersburg,'' by the United States forces in 1864 and 1865, 
<< which was so violent at times, daring the period of ten months, that 
no business could be regularly and successfully conducted within the 
city limits." He also claimed the further sum of $1,440 for his interest 
in a quantity of tobacco, which he alleged was lost in South Carolina 
while in the course of transportation to remove it out of the reach of 
the Federal Army under General Sherman. It was not alleged that the 
loss was caused by the United States forces except as the remote cause 
of the removal. On demurrer the commission unanimously disallowed 
the claim. 

In the case of William Clear^^, No. 220, the claimant, among other 
claims set up in his memorial, claimed $5,000 damages for an alleged 
violent assault, wounding, and ill treatment committed upon him by a 
private soldier of the United States Army, at Savannah, in March, 1865, 
by which he alleged that his life was endangered and himself disabled 
for some months. No allegation or proof was made connecting any offi- 
cer of the United States, or any other person except the assailant, with 
the alleged assault The commission made an award in favor of the 
claimant in respect of property taken for the use of the United States, 
but gave nothing on account of the alleged assault. 

In the case of Sheldon Lewis, No. 287, the claimant alleged that, in 
March, 1863, he was the owner of the bark Matilda A. Lewis, on which 
vessel was laden in that month a quantity of fowls destined for Havana. 
That the officers of the United States refused to permit the vessel to 
leave with the fowls, and took possession of them. That subsequently 
the consignee of the fowls in Havana brought suit against the vessel in 
the United States district court for the southern district of New York 
for the value of the fowls, and recovered judgment for $1,100, for 
which amount, with the additional sum of $600 costs expended by him, 
the claimant claimed an award. 

It appeared from the evidence that, by order of the Secretary of the 
Treasury of 19th May, 1803, officers of the custom-houses of the United 
States were directed to refuse clearances for the exportation of "horses, 
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mules, and live-stock," and to cause the deteution of all animals at- 
tempted to be so exported. That the fowls in question had been shipped 
by one Glas upon the vessel for Havana ; that the customs officers in 
New York construed the order of the Secretary of the Treasury as 
covering fowls, refused to grant clearance for them, and ordered them 
to be relanded. The fowls were relanded and delivered to the shipper, 
and the charterer of the vessel having produced to Glas one of the tri- 
plicate bills of lading, Glas signed a memorandum on same, annulling 
the bill of lading. Meantime Glas had procured from the dgent of the 
consignees at New York an advance of $700, on one of the triplicate 
bills of lading for the fowls. This fact was not disclosed to the charterer 
when the bill of lading was cancelled by Glas. The consignee subse- 
quently brought suit against the vessel and recovered on the ground of 
his advance made to Glas upon the bill of lading, and that the surren- 
der of the fowls by the charterer to Glas, and the cancelling of the bill 
of lading by Glas did not prejudice his rights, and that the order pro- 
hibiting the exportation of live-stock was unlawful, and that if lawful 
it was not intended to include fowls. (See report of the d&se Desvernine 
v. The Bark Matilda A. Lewis, 5 Blatchford's C. C. E., 520 to 523.) In 
a like case, subsequently brought to the notice of the Secretary of the 
Treasury, and Involving the construction of the order of 19th May, 1863, 
the Secretary held that the order did not cover poultry. 

On the part of the United States it was contended that the construc- 
tion placed by the custom-house officers upon the order of the Secre- 
tary of the Treasury was evidently an unjust and forced construction ; 
that if application had been made at once to the Secretary of the 
Treasury, the decision of the customs-officers at New York would have 
been overruled, and that the United States were not responsible for the 
error of judgment of such subordinate officers till proper resort was 
had to some responsible and chief officer of the Government, whose 
decision upon the question might bind the Government. Also, that if 
the United States were liable for the wrongful acts of the customs- 
officers, the claimant was in no position to maintain this claim ; that 
the charterer of his vessel had wrongfully allowed the fowls to be 
returned to Glas, the shipper, on his cancellation of one of the bills of 
lading, without calling in the others, upon one of which the advance 
of the consignees had already been made ; that the owner of the vessel 
had therefore been made liable solely by the default of his charterer, 
by whose acts certainly the United States could not be prejudiced. 

The commission made an award in favor of the claimant for $1,819 ; 
Mr. Commissioner Frazer dissenting. 

Messrs. A. E. Campbell & Co., claimants in No. 290, claimed from the 
United States $25,881, besides interest, the alleged value of a cargo of 
sugar on board the brig John Welch, which brig was alleged to have 
been captured by the privateer Jeff. Davis, and carried into Charleston, 
S. C, where her cargo was sold, but the proceeds of the claimant's por- 
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tion of tbe same were held by the confederate governmeut, to be refuoded 
to the claimants. The memorial further alleged that, " in the month of 
February, 1865, the United States troops took military possession of 
Charleston, S. 0., and seized the confederate treasury and all confed- 
erate property therein, and shortly afterwards seized and took posses- 
sion of all property, whatsoever or wheresoever, belonging to or in the 
possession, custody or control of the said Confederate States, including 
the proceeds of the cargo above referred to." The United States inter- 
posed a demurrer to the memorial. On the argument of the demurrer, 
Her Majesty's counsel, on behalf of the claimant, urged that it was pos- 
sible for the claimants, under the allegations of the petition, to make 
out a case of property taken by the United States, " by showing that the 
proceeds of their sugar were kept separate and distinct from the funds 
of the confederacy, and marked or noted as theirs, and thus remain, 
ing in specie were captured." That in such case they might be entitled 
to recover. On this ground the demurrer was overruled by the com- 
mission. Subsequently the claimants having failed to make any proof 
of such capture of their property in specie, and appropriation of it by 
the United States, the claim was unanimously disallowed. 

The case of Barron, Forbes & Co., No. 314. In this case the claim- 
ants alleged that in the year 1845 one Andres Castillero, a Mexican 
citizen, became the owner, under the mining laws of Mexico, of a valu- 
able quicksilver mine in California, then a part of the Mexican territory, 
since known as the New Almaden mine. That on the subsequent ac- 
quisition of California by the United States they were notified of Cas- 
tillero's title. That in 1846 and 1847 the claimants duly succeeded to 
the title of Castillero. That by the treaty of Guadalupe-Hidalgo, 
between the United States and Mexico, by which treaty Mexico sur- 
rendered California to the United States, the faith of the United States 
was pledged that property of every kind belonging to Mexicans should 
be "inviolably respected." That in March, 1851, the Congress of the 
United States passed a law which in effect proceeded on the assump- 
tion that all unoccupied land in California was public property, and which 
allowed proof to be taken by alleged owners of the titles before commission- 
ers appointed for that purpose, with the right of appeal to the United 
States courts, and finally to the Supreme Court of the United States; thus 
casting upon the claimants onerous burdens in the establishment of 
their lawful title. That this act was, in effect, a confiscation in fiivor of 
the United States of all landed property in California, subject only to 
its being averted by such proofs; and was, " in its spirit and effect, a 
violation of the rights of property, and an infraction of the true intent 
and meaning of the said treaty." That the claimants filed their claim 
before the commissioners in California on the 30th September, 1852, and 
that those commissioners, on the 8th January, 1856, af&rmed the claim 
of the claimants as to a portion of the property, but rejected it as to 
the remainder, on the ground that their title under the alleged grant, as 
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to the property in respect of which their claim was rejected, was inchoate 
and imperfect at the date of the treaty of Gaadaliipe-Hidalgo. That 
the United States appealed from the decision of the commissioners to a 
tribunal, composed of the circuit and district judges of the United 
States sitting in California, under the statute 5 w^hich tribunal, in 1857, 
issued an injunction restraining the claimants from further working the 
mine until the further order of the court. That this tribunal finally, on 
the 18th January, 1861, rendered a decree substantially confirming the 
decision of the original commissioners, establishing the title of the 
claimants to a part of the property and -rejecting it as to a part. That 
from this judgment both the claimants and the United States appealed 
to the Supreme Court of the United States ; which court, in the year 
1863, rendered a final judgment reversing that part of the decree which 
established claimants' title to a portion of the property, and dismissing 
claimants' appeal as to the other portion of the decree, and remanding 
the cause with direction to dismiss the entire petition. The report of 
the case, in the Supreme Court, is found in the second volume of Black's 
Keports, page 17, under the title of *' The United States m. Castillero." 
The memorial disclaimed all imputation of intentional wrong by the 
Supreme Court of the United States, but alleged that their final 
judgment was erroneous ; and further alleged that, immediately after 
the decision of the Supreme Court, an order was issued by the President 
of the United States, to the United States marshal for California, di- 
recting that the memorialists be ejected from their property, and that 
it be placed in the possession of an agent of the United States. That, 
"while thus under i^ressure and duress, and threatened with eviction 
from their property," by the United States, the claimants gave a quit- 
claim of their interest in the entire property to a Pennsylvania corpora- 
tion — the Quicksilver Mining Company — receiving for this conveyance 
the sum of $1,750,000, and that their grantees had since remained in 
possession of the mine, ** undisturbed by any claim of the United States;" 
and had received, and still continued to enjoy, a revenue of about 
$1,000,000 per annum from the mine. It also alleged various acts of 
unfairness and oppression by the attorneys, agents, and officers of the 
United States during the pendency of the litigation in the lower courts, 
before the final appeal to the Supreme Court. The claimants claimed 
an award for about $16,000,000, besides interest. A demurrer was in- 
terposed to the memorial, on behalf of the United States, on the follow- 
ing grounds : 

1. The said memorial sets forth uo acts committed against the property of the claim- 
ants within the time limited by the treaty for which the United States are responsible, 
or onaccoant of which reclamation lies in favor of the claimants against the United 
States. 

2. The allegations in the memorial of the alleged injuries to the claimants' rights by 
the passage of the law of 3d March, 1851, as alleged in paragraph 15 of the memorial ; 
and by the alleged wrongful and oppressive acts of the United States and of their 
officers and agents in their opposition to the allowance of the claimants before the 
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commissi ou ore, as set forth in paragraph 20 of the memorial ; by the appeal aud other 
alleged unjust and oppressive proceedings set forth in paragraph 21, and by the pro- 
ceedings set forth in paragraphs 22, 23, 24, 26, 27, 28, 29, 30, 31, and 32, show all of said 
transactions to have taken place before the 13th day of April, 1861 ; and thereby the 
said transactions are not the subjects of reclamation before this commission. 

3. The decision of the Supreme Court of the United States upon the claims of the 
memorialists in the year 1863, as set forth in paragraphs 33, 34, 35, and 36, of the 
memorial, and the alleged acts of the President of the United Statues in executioa of 
the judgment of said court, as set forth in paragraph 37, do not constitute an act or 
acts against the persons or property of subjects of Her Britannic Majesty within the 
provisions of the twelfth article of the treaty, by occasion of which reclamation lies 
against the United States. 

4. The only acts alleged in the memorial as occurring within the time limited by the 
treaty are the judgment of the Supreme Court of the United States upon a cause duly 
aud lawfully pending before them, and the proceedings in due course of law for the 
enforcement of execution upon the said judgment; the memorial distinctly negativing 
any allegation of fraud or willful injustice in the said court, no reclamation lies on be- 
half of the claimants before this commission by reason ot such judgment, or the lawful 
proceedings in execution thereof. This commission has no jurisdiction to review the 
judgments of the regularly-constituted judicial tribunals of the United States or of 
Great Britain, at least in the absence of allegations of fraud, corruption, or willful or 
Intentional injustice or injury. 

5. The memorial shows (paragraph 39) that the claimants or their predecessors, be- 
fore eviction from their said property und^r the said judgment, voluntarily sold and 
conveyed to another party, to wit, the Quicksilver Mining Company, all their rights in 
and to the premises in question ; and that their said grantees have since remained in 
undisturbed possession of the property in question. The claimants, therefore^ appear 
to have never been disturbed in the possession of their said alleged property ; and no 
injury is shown to them or their rights, on account of which reclamatiou lies against 
the United States. 

6. No reclamation lies on behalf of the claimant-s against the United States on ac- 
count of any alleged infraction by the United States of the provisions of the treaty of 
Guadalupe Hidalgo, the provisions of that treaty protecting the rights of property 
only of Mexicans, citizens of the republic of Mexico, and not of subjects of Her Britan- 
nic Majesty. 

7. The allegations in the memorial do not show any infraction by the United States 
of the provisions of the treaty of Guadalupe Hidalgo. 

8. The allegations in the memorial show no infraction by the United States upon any 
rights of the claimants or their predecessors under the law of nations. 

9. The allegations in the memorial show a case simply of adjudication by the regular 
judicial tribunals of the United States having jurisdiction of the subject-matter, and of 
the pereons of the parties, concerning property lying within the limits of the United 
States, without fraud, corruption, oppression, or willful injustice. Such adjudication is 
not reviewable by this commission, and the parties to the same have no standing for 
reclamation against the Unitod'States. 

10. The allegations in the memorial fail to show the claimants British subjects, or 
entitled to a standing as such before this commission. 

11. The allegations in the memorial fail to show the present claimants to have sug- 
ceeded to any alleged title of Andres Castillero in or to the property in question, or to 
any title of the original firm, so-called, of Barron, Forbes & Co., to the said property. 

12. The allegations in the memorial fail to show any title in Andres Castillero, the 
alleged source of title in the claimants in or to the premises in question. 

13. The allegations in the memorial fail to impeach the judgment of the Supreme 
Court of the United States upon the said case pending before them, or to show said 
judgment in any respect erroneous. 
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On the argument it was conteuded, on the part of the United States : 

1. That all the allegations in the memorial touching the unjust action 
of the United States by its statutes and legal proceedings prior to the 
13 til April, 1861, were outside the jurisdiction of the commission as es- 
tablished by the treaty ; and if the United States or their authorized 
agents had been guilty of any wrong in these respects, such a wrong 
was not within the jurisdiction of the commission. 

2. That the only act of the United States or any of their officers 
alleged in the memorial to have been committed within the treaty time, 
is the adjudication by the Supreme Court of a case regularly pending 
before it on appeal by both parties from an inferior tribunal. That this 
decision is in express terms admitted by the memorial to have been 
honestly rendered without corruption or partiality. That such action 
of the court is not an act committed against the persons or property of 
subjects of Her Britannic Majesty, within the meaning of the twelfth 
article of the treaty. 

3. That the claimants were never, within the treaty time, disturbed 
in their possession of the property which they claim, or evicted there- 
from. That at the conclusion of the litigation they voluntarily parted 
with all their pretended title to the property, and surrendered its posses- 
sion to their grantees, who have since remained in undisturbed posses- 
sion. 

4. That the claimants have no standing to claim for any alleged 
infraction by the United States of the provisions of the treaty 
of Guadalupe-Hidalgo. That that treaty provided only for the protec- 
tion of the rights of property of Mexicans ; and that the vindication of 
the rights of Mexico and her citizens under that treaty does not lie 
with the British government, and is not a subject submitted to the de- 
cision of this commission. 

5. That under the rules of international law no ground of reclama- 
tion by Great Britain against the United States, on behalf of these her 
alleged subjects, appears from the memorial. They became parties lit- 
igant before the Supreme Court, a judicial tribunal of the United States, 
in respect of lands lying within the United States, and in a casein 
which the court had unquestioned jurisdiction. Their rights were, as 
they themselves admit, honestly and fairly, but, (as they allege,) erro- 
neously adjudicated there. Without awaiting eviction from the prem- 
ises, they voluntarily parted with their entire claim to the lands, min- 
ing privileges, and all enjoyments and profits of the same ; that if their 
grantees had been evicted from possession, the claimants could not be 
the parties to claim redress, having voluntarily surrendered all their 
rights; but their grantees had not been evicted ; the whole estate with 
its vast revenues had continued to be enjoyed by the parties to whose 
enjoyment the claimants voluntarily ceded it. 

On the part of the claimants it was insisted by Her Majesty's counsel 
that the annulling of the title of the claimants by the decree of the 
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Supreme Court in 1863, and the direction by the President of the United 
States to the United States marshal in California to expel the claimants 
from their property, constituted acts against the property of British sub- 
jects, bringing them within the jurisdiction of the commission. That 
the conveyance by the claimants to their grantees was a conveyance 
under duress of these acts, and did not discharge the liability of the 
United States, except so far as the amount received by the claimants 
from their grantees as purchase-money might go to reduce the amount 
of their loss. That it was within the jurisdiction of the commission to 
review the judgment of the Supreme Court, and if found erroneous to 
award compensation to the claimants for their losses by occasion of it. 
Her Majesty's counsel cited Cairo Berecho Internacional^ vol. 1, c. 9, §§ 
206, 292, 797, page 391 ; Be Felice Broit de Nature et des GenSj vol. 2, p. 
9; Burlamaqui Broit de Nature et des Gem^xol. — , p. 3, c. I; Phillimore, 
vol. 1, § 168 5 Eutherforth, vol. 2, book 2, c. 9, §§ 12, 13, 19 ; Manning's 
Law of Nations, 383 ; Lawrence's Wheaton, 673, 674, 679 to 682 ; Hal- 
leck's Int. Law, §§ 15, 16 ; Story's Conflict of Laws, §§ 591, 592. 
The commission unanimously disallowed the claim. 

George H. and James W. B. Money, Xo. 324. The memorial in this 
case alleged, in effect, that the claimants were the owners of certain 
shares in the* Bank of Louisiana, at New Orleans, which shares paid 
large dividends up to the year 1861 ; that at the close of that year, 
" in consequence of the war in America between the Northern and 
Southern States, and of the occupation of New Orleans and of the 
bank by General Butler, the bank ceased to pay any dividend or bonus,^ 
and the claimants have never since been paid any dividends; 
that at the time of the cessation of the divi<lends the shares were 
worth $31,200, but that since that date they had been substantially 
valueless. The claimants claimed $33,720, besides interest. On demur- 
rer by the United States, the claim was unanimously disallowed. 

William E. Hodges, No. 354. This claimant, by his memorial, stated 
seven distinct claims against the United States, upon which he claimed 
awards to the amount of $1,474,155, besides interest. 

1. For 200 bales of cotton alleged to have been owned by the 
claimant in July, 1804, at Fort Adams, Mississippi. This cotton 
was alleged to have been seized by the United States military 
forces at Fort Adams, in August, 1864, and 178 bales of it sent 
to New Orleans; the remaining 22 bales he alleged were carried 
off by the teamsters who fled fearing that their teams, as well as the 
cotton, would be seized by the United States officers. The cotton 
brought to New Orleans was, on its arrival, turned over with other cot- 
ton by General Canby to B. F. Flanders, a Treasury agent of the United 
States. The claimant brought suit against Flanders in a Louisiana 
court to recover the cotton, which suit was afterwards discontinued 
with other like suits brought by other claimants of cotton against 
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Flaudeis, ou a stipulation for the delivery of the cotton to the respect- 
ive claimauts, accordiD^ to their shares, as stipulated between them- 
selves, by which stipulation Hodges was entitled to 122 bales. He 
claimed damages for the 78 bales which he failed to receive, and for 
depreciation of price on the 122 bales received by him, and for legal ex- 
penses incurred, to the amount of $106,850, besides interest. 

2. The second claim was for " hospital taxes ^ alleged to have been 
paid by the claimant to the military authorities at New Orleans under an 
order of Major-General Banks, then in command there, requiring that 
all cotton coming to New Orleans should pay a tax of $5 per bale ; 
sugar, $1 per hogshead, &c., &c. The claimant alleged that he paid 
said taxes under protest to the amount of $20,924, for which amount, 
with interest, he claimed damages. 

3. The third claim was for 1,600 bales of cotton alleged to have been 
partly destroyed and partly carried off by the military forces of the 
United States, near Alexandria, La., in March, 1864, for which he 
claimed $425^040, besides interest. 

4. The fourth claim was for a quantity of cotton near Pearl Eiver, 
Mississippi, which he alleged was, '' by the neglect and ineflSciency of the 
naval and military ofScers in command of the district, entirely and 
totally lost to your memorialist,'' and for which he claimed $224,600, 
besides interest. 

5. The fifth claim was for a quantity of sugar and molasses, alleged 
to have been stored by the memorialist in March, 1864, upon Old Kiver, 
in Point Coupee, Louisiana. The claimant alleged that he sent a vessel 
in March, 1864, to remove this sugar and molasses, but that the vessel 
was prevented by the United States gun-boat fleet from landing and 
taking on board the sugar and molasses, and that in consequence the 
sugar and molasses " were entirely lost to your memorialist." For this 
he claimed $35,175, besides interest. 

6. The sixth claim was for a quantity of sugar, alleged to have been 
purchased in March, 1864, by the claimant, from one Thorne, a resident 
of Saint Martin's Parish, La., where the sugar was situated. The 
claimant alleged that he hired a United States transport from the 
quartermaster of the United States Army, to whom he paid the sum of 
$3,000, to bring out the sugar from the plantation, where it was stored, 
to Brashear City, La., to be thence transported to New Orleans. That 
84 hogsheads of the 300 purchased were brought out by said transport to 
Brashejir City, where it was seized by the United States authorities, 
and libelled in the United States district court, but said libel was dis- 
missed and the sugar surrendered. The United States authorities, 
however, prohibited the transport which the claimant had hired from 
returning for the remainder of the sugar; and, in consequence of such 
refusal, he alleged that the sugar was shortly afterwards destroyed by 
confederate scouts. For his losses in this regard, he claimed $81,565, 
besides interest. 
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7. The seventh claim was for a large quantity of cotton alleged to 
have been purchased by the claimant in the States of Louisiana and 
Mississippi, 1,000 bales of which he alleged to have been destroyed by 
troops of the United States, and the remainder to have been lost and 
destroyed through the negligence and default of the United States 
authorities. Under this claim he claimed an award for $580,000, be- 
sides interest. 

During all the transactions in question the claimant was domiciled 
in New Orleans. 

The questions arising in the case were, to a large extent, questions 
of fact, the recapitulation of which here would be unprofitable. In 
regard to most of the property set forth in claims 1, 3, 4, 5, G, and 7, 
it was contended by the United States that the claimant's title was in- 
valid, as obtained by unlawful purchases from enemies of the United 
States of property within the enemy's country, in violation of the non- 
intercourse statutes of the United States, and of the general laws of 
war. The permits under which most of this property was alleged to 
have been purchased were also claimed by the United States to have 
been irregular, collusive, and fraudulent, issued in violation of law, and 
giving to the claimant no right to trade within the enemy's country. 

In regard to the claim for pTiyment of alleged illegal t^xes, being the 
claimant's second claim, it was contended on the part of the United 
States that the tax was a lawful one, imposed by the commanding offi- 
cer at New Orleans, while that city was governed solely by martial law, 
as a condition for the carrying on of trade in that city 5 and its proceeds 
properly applied to the relief of the poor of the city, with whose care 
the military authorities were of necessity charged. That it was a tax 
imposed upon all persons trading in the city without discrimination, and 
voluntarily paid by the claimant in common with all other persons in like 
situation in New Orleans. Various other questions in regard to all tlie 
claims were raised and discussed by the respective counsel, but they 
were mainly such as relate only to the special circumstances of the case 
and the questions of fact involved in the evidence in relation to them. 

The commission made an award in favor of the claimant for $34,150, 
Mr. Commissioner Frazer dissenting. I am advised that this award 
was made entirely in respect of the claimant's first claim above recited, 
and of the amount paid by the claimant to the United States quarter- 
master for the use of the transport, as set forth in the sixth claim. 

In the case of Peter Maxwell, No. 385, the memorial alleged that the 
claimant, during the entire war, was a resident of Liverpool. That in 
the year 1862 proceedings were instituted in the United States court 
for the district of Kansas for the confiscation of four lots of land 
situated in the city of Leavenworth, Kans., a State not in rebellion, on 
the alleged ground that the claimant was a rebel in arms against the 
United States. The only notice of the proceedings to the defendant 
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was a constructive notice by publication pursuant to the statute. No 
.appearance being had by the now claimant, a decree of confiscation of 
two of the lots passed by default. As to the other two, the libel was 
dismissed. 

The proofs before the commission clearly showed that the allegations 
in the libel as to the claimant being engaged in the rebellion against 
the United States were unfounded. 

The commission made an award in favor of the claimant for $1,782. 

Bailey & Leetham, claimants, Xo. 386. The claimants were the 
owners of the British steamship Labuan, which, on the 5th of November, 
1862, was in the port of New York laden with a cargo of merchandise 
destined for Matamoras. On that day her master presented the mani- 
fest to the proper officer of the custom-house at New York for clearance, 
but such clearance was refused, and the refusal continued up to the 13th 
of December, 1862, on which day it was granted. The memorial alleged 
that this detention was by reason of instructions received by the cus- 
tom-house officers from the proper authorities of the United States to 
detain the Labuan, in common with other vessels of great speed destined 
for ports in the Gulf of Mexico, to prevent the transmission of informa- 
tion relative to the departure or proposed departure of a military 
expedition fitted out by the authority of the said United States. The 
memorial claimed damages for the detention $38,000, being at the rate 
of $1,000 per day, the memorial alleging that on a former seizure and 
detention of the same vessel, from February to May, 1862, when libelled 
as prize, this rate of compensation for the detention had been awarded 
to the owners by the district court of the United States. 

On the part of the United States it was contended that the detention 
of the Labuan, under the circumstances alleged in the memorial, was 
within the legitimate and recognized powers of the United States; 
that it was no infringement upon the rules of international law or 
upon any treaty stipulations between the United States and Great 
Britain, and that it gave no right of reclamation in favor of the 
claimants against the United States; that the right of self-protec- 
tion, by temporarily refusing clearance to vessels through which in- 
formation of great importance in regard to military movements is likely 
to reach the enemy, must be regarded as of necessity permissible to a 
government engaged in war; that at the time of this detention im- 
portant military movements then in progress in connection with the 
occupation of New Orleans by the Federal forces, including the dis- 
patch of General Banks, with large re-enforcements, to supersede General 
Butler in the command there, were in progress, and made it of the utmost 
importance that these movements should be carefully kept secret from 
the rebels; that the detention of the Labuan was not by any discrimi- 
nation against her as a British vessel, or against British vessels as such. 
All vessels capable of such a rate of speed as to make their departure 
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dangerous iu this regard were detained alike. Tliat no claim had ever 
been made by the British government, through the usual diplomatic 
channels, upon the United States for compensation ; and that it could not 
be believed that such claim would not have been made if Her Majesty's 
government had considered such a claim valid. The counsel for the 
United States cited, in this connection, the letter of Mr. Stuart, Her 
Majesty's minister at Washington, to Mr. Seward, of 1st August, 1862, 
(U. S. Dip. Cor., 1862, 1863, part 1, p. 273,) upon a somewhat analogous 
question, in which Mr. Stuart says : 

I have been instructed to state to you that Her Majesty's j^overumeut, after con- 
sidering these dispatches, in connection with the law-officers of the Crown, are of 
opinion that it is competent for the United States, as a belligerent power, to protect 
itself within its own ports and territory by refusing clearances to vessels laden with 
contraband of war or other specified articles, as well as to vessels which are believed 
to be bound to confederate ports. And that so long as such x>recautions are adopted » 
equally and indiflerently in all cases, without reference to the nationality or origin of 
any particular vessel or goods, they do not afford any just ground of complaint. 

The case of the detention of the Labuau, it was contended on the 
part of the United States, was governed by the same principles and 
justified by the same rules as the cases referred to by Mr. Stuart. The 
counsel referred to the decision of the commission upon the American 
claims against Great Britain, growing out of the prohibition of the ex- 
portation of saltpetre at Calcutta, (American claims, Nos. 11, J2, 16, 18,) 
hereinbefore reported, and in which such prohibition w^as held by the 
commission not to involve a violation either of international law or 
of treaty stipulation ; and urged that the principles which would sus 
tain the validity of such prohibition must also include such a case as 
the detention of the Labuan. 

The cortnsel for the claimant maintained that the detention of the 
Labuan was in effect a deprivation of the owners of the use of their 
property for the time of the detention for the public benefit; that it 
was in effect a taking of private property for public use, always justified 
by the necessit}^ of the State, but likewise always involving the obliga- 
tion of compensation. He cited 3d Phillimore, 42, and Dana's Whea- 
ton, 152, n. 

The commission unanimously made an award in favor of the claimant 
for $37,392. 

In the case of Catharine J. Johnson, executrix, No. 449, the memo- 
rial alleged that the chumant's testator was the sole registered owner of 
the British schooner James Douglas, which vessel, while on a voyage 
from Cuba to New York, met with disaster which led to her being 
abandoned by the master and crew ; that she was subsequently falleu 
in with by a United States vessel of war, which took her into the port 
of Beaufort, North Carolina, where she was appropriated to the use of 
the United States Government; that on application to that Govern- 
ment for her restoration, the Secretary of the Navy gave directions that 
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the vessel be surrendered to her owner on his renouncing all claims for 
the use of the vessel by the United States; that, notwithstanding these 
orders, the vessel had never been restored to her owner, but was still 
in the port of Beaufort under the control of the oflQcials of the United 
States. The claimant claimed damages $7,000, besides interest. 

The proofs showed that, after the vessel was brought into port, and 
before any claim was interposed on behalf of her owner, some use had 
been made of the vessel by the Navy Department ; that the claim of 
the owner was interposed through the British legation, and that the 
United States Government at once offered to surrender her on payment 
of a reasonable salvage to the officers and crew of the vessel which 
brought her in. Some objection being made to the payment of the sal- 
vage asked, the United States Government directed her surrender with- 
out salvage, on the claimant's waiving claim for compensation for the 
use that had been made of her while in port. No objection was made 
to this condition, and no further claim was ever advanced by any person 
for the vessel. She remained lying at Beaufort waiting requisition of 
her owner, and nothing further was ever heard of the matter until the 
filing of the memorial before the commission. 

The commission (Mr. Commissioner Gurney dissenting) made an 
award in the following words: 

We thiok it does not appear that tlie United States appropriated the vessel, and we 
reganl it as yet being the claimant's property. The claim is, therefore, disallowed. 

xill which is respectfully submitted. 

ROB: S. HALE, 
Agent of the United States, ttc. 
Washington, November 30, 1873. 
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A. 

Articles of the treaty relating to the commission. 

Article XII. 

The high contracting parties agree thnt all claims oii the part of 
corporations, companies, or private individuals (citizens of the United 
States) npon the government of ller Britannic Majesty, arising out of 
acts committed against the person or property of citizens of the Dnited 
States during the period between the thirteenth of April, eighteen hun- 
dred and si&ty-oue, and the ninth of April, eighteen hundred and sixty- 
five, inclusive, not being claims growing out of the acts of the vessels 
referred to in Article I of this treaty, and all claims, with the like ex- 
ception on the part of corporations, companies, or private individ- 
nals, (subjects of Her Britannic Majesty,) upon the Government of 
the IJnited States, arising out of acts committed against the persons or 
property of subjects of Her Britannic Majesty during the same period, 
which may have been presented to either government for its interposi- 
tion with "the other, and which yet remain' unsettled, as well as any 
other such claims which may be presented within the time specified in 
Article XIV of this treaty, shall be referred to three commissioners, to 
be appointed in the following manner, that is to say : One commissioner 
shall be named by the President of the United States, one by ller Bri- 
tannic Majesty, and a third by the President of the United States and 
Her Britannic Majesty conjointly; and in case the third commissioner 
shall not have been so named within a period of three months from the 
date of the exchange of the ratifications of this treaty, then the third 
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commissioner shall be named by the representative at Washington of 
His Majesty the King of Spain. In case of the death, absence, or in- 
capacity of any commissioner, or in the event of any commissioner 
omitting or ceasing to act, the vacancy shall be filled in the manner 
hereinbefore provided for making the original appointment ; the period 
of three months in case of such substitution being calculated from the 
date of the happening of the vacancy. 

The commissioners so named shall meet at Washington at the earliest 
convenient period after they have been respectively named ; and shall, 
before proceeding to any business, make and subscribe a solemn declara- 
tion that they will impartially and carefully examine and decide, to the 
best of their judgment, and according to justice and equity, all such 
claims as shall be laid before them on the part of the governments of 
the United States and of Her Britannic Majesty, respectively ; and such 
declaration shall be entered on the record of their proceedings. 

Article XIII. 

The commissioners shall then forthwith proceed to the investigation 
of the claims which shall be presented to them. They shall investigate 
and decide such claims in such order and in such manner as they may 
think proper, but upon such evidence or information only as shall be 
furnished by or on behalf of the respective governments. They shall 
be bound to receive and consider all written documents or statements 
which may be presented to them by or on behalf of the respective gov- 
ernments in support of or in answer to any claim, and to hear, if re- 
quired, one person on each side on behalf of each government, as counsel 
or agent for such government, on each and every separate claim. A 
majority of the commissioners shall be sufficient for an award in each 
case. The award shall be given upon each claim in writing, and s^all 
be signed by the commissioners assenting to it. It shall be competent 
for each government to name one person to attend the commissioaers 
as its agent, to present and support claims on its behalf, and to answer 
claims made upon it, and to represent it generally in all matters con- 
nected with the investigation and decision thereof. 

The high contracting parties hereby engage to consider the decisions 
of the commissioners as absolutely final and conclusive upon each claim 
decided upon by them, and to give full effect to such decisions, without 
any objection, evasion, or delay whatsoever. 

Article XIV. 

Every claim shall be presented to the commissioners within six months 
from the day of their first meeting, unless in any case where reasons 
for delay shall be established to the satisfaction of the commissioners, 
and then, and in any such case, the period for presenting the claim 
may be extended by them to any time not exceeding three months longer. 

The commissioners shall be bound to examine and decide upon every 
claim within two years from the day of their first meeting. It shall be 
competent for the commissioners to decide in each case whether any 
claim has or has not been duly made, preferred, and laid before them, 
either wholly or to any and what extent, according to the true intent and 
meaning of this treaty. 

Article XV. 

All sums of money which may be awarded by the commissioners on 
account of any claim shall be paid by the one government to the other, 
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as the case may be, within twelve raouths after the date of the final 
award, without interest and withoat any deduction, save as specified in 
Article XVI of this treaty. 

Article XVL 

The commissioners shall keep an accurate record and correct minutes 
or notes of all their proceedings, with the dates thereof, and may appoint 
and employ a secretary and any other necessary officer or officers to 
assist them in the transaction of the business which may come i^efore 
them. 

Bach government shall pay its own commissioner and agent or 
counsel. All other expenses shall be defrayed by the two governments 
in equal moieties. 

The whole expenses of the commission, including contingent expenses, 
shall be defrayed by a ratable deduction on the amount of the sums 
awarded by the commissioners, provided always that such deduction 
shall not exceed the rate of five per cent, on the sums so awarded. 

Article XVII. 

The high contracting parties engage to consider the result of the pro- 
ceedings of this commission as a full, perfect, and final settlement of all 
such claims as are mentioned in Article XII of this treaty upon either 
government; and further engage that every such claim, whether or not 
the same may have been presented to the notice of, made, preferred, or 
laid before the said commission, shall, from and after the conclusion of 
the proceedings of the said commission, be considered and treated as 
finally settled, barred, and thenceforth inadmissible. 



B. 

Biiles of the commission. 

1. In addition to the representation of his claim, and the proofs in 
support thereof which shall have been presented to his government, the 
claimant shall file in the office of the commission a statement of his 
claim, in the form of a memorial, addressed to the commission. 

2. Every memorial shall state the full name of the claimant, the place 
and time of his birth, and the place or places of his residence between 
the 13th day of April, 1861, and the 9th day of April, 1865, inclusive. 
If he be a naturalized citizen or subject of the government by which 
his claim is presented, an authenticated copy of the record of his natu- 
ralization shall be appended to the memorial. And the memorial shall 
also state whether he has been naturalized in any other country than 
that of his birth ; and, if not so naturalized, whether he has taken any, 
aud what, steps toward being so naturalized. 

3. If the claim be preferred in behalf of a firm or association of persons 
other than a corporation or joint-stock company, the names of each per- 
son interested, both at the date of the claim accrued and at the date of 
verifying the memorial, must be stated, with the proportions of each 
person's interest. And all the particulars above required to be given in 
the case of individual claimants must be stated in respect of each mem. 

12 H 
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ber of auch firm or association, unless the same be dispensed with on 
special order of the commission. If any transfer of the claim, or any 
part thereof, has occurred, the nature and mode of such transfer must 
be stated. 

4. The memorial must state the particulars of the claim, the genenil 
grounds on which it is founded, and the amount claimed. It shall be 
verified by the oath or affirmation of the claimant, or, in the case here- 
inafter provided, of his a<(ent or attorney ; or if the claim be by a firm 
or an incorporate association of persons, then by the oath or affirmation 
of one of tbem ; or in the case of a corporation or joint-stock company, 
by the oath or affirmation of the president or other officer. Such oaths 
or affirmations may be taken, if in the United States or Great Britain, 
before any officer having authority, according to the laws of the place, 
to administer oaths or affirmations; and they may be taken in the said 
countries, or elsewhere, before any consul or diplomatic agent of either 
government. The verification may be by the agent or attorney only 
when verification by the claimant is substantially impracticable, or can 
only be given at great inconvenience. And in case of verification by agent 
or attorney, the cause of the failure of the claimant to verify it shall be 
stated. 

Objection to the jurisdiction of the commission, or to the sufficiency 
of the case stated in the memorial, may be made in the form of a de- 
murrer, stating, without technical nicety, the substantial ground of the 
objection. Any new matter^ constituting a 8i)ecial ground of defense, 
may be stated in a plea, which may be the subject of demurrer, and all 
demurrers may be set for hearing on a ten days' notice. 

5. Every claimant shall be allowed two months, after the filing of his 
memorial, to complete his proofs ; and after the completion of his proofs, 
and notice thereof given, two months shall be allowed for taking proofs 
for the defense, with such further extension of time, in each case, as the 
commission, on application, may grant, for cause shown. 

After the proofs on the part of the defense shall have been closed, the 
commission will, when the claimant shall desire to take rebutting proof, 
accord a reasonable time for the purpose. 

6. All depositions after the filing of the memorial shall be taken oa 
notice, specifying the time and place of taking, to be filed in the office 
of the commission, with a copy of the interrogatories, or a statement iu 
writing by the counsel of the gov^ernment adducing the witness, show- 
ing the subject of the particular examination with sufficient precision to 
be ficcepted by the counsel of the government against whom such wit- 
ness is to be produced, to be signified by his indorsement thereon. Such 
interrogatories or statement to be filed in the office of the commission 
at least fifteen days before the day named for the examination, with one 
additional day for every five hundred miles of distance from Washing- 
ton to the place where the deposition is to be taken. When depositions 
are to be taken elsewhere than in North America thirty days will be al- 
lowed. 

7. Every deposition taken in the United States shall be taken before 
some officer authorized to take depositions in causes pending in courts 
of the United States. Depositions in Great Britain and her posses- 
sions may be taken before any person authorized to take depoaitious 
to be used in courts of record, or any justice of the peace. Depositions 
in those countries or elsewhere may be taken before any consul or diplo- 
matic agent of either government. 

In all cases the cross-exauiinatiou of the witness may be by writteu 
interrogatories, or orally, in the election of the party cross-examining. 
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8. The coramissioners may at any time issue a special commission for 
the taking of testimony on the application of either party ; such testi- 
mony to be taken either in written interrogatories or orally, as the com- 
missioners may order. 

The commissioners may also, on motion of either party, order any 
claimant or witness to appear personally before them for examination or 
cross-ex am i n a tion . 

9. When any original papers filed in the State Department of the 
United States or in the archives of the British legation in Washington 
cannot be conveniently withdrawn from the files, copies thereof will be 
received in evidence, when certified by the State Department or by the 
British legation, as the case may be. 

10. When the time has expired for taking proofs, or the case has been 
closed on both sides, the proofs will be printed under the direction of 
the secretary, and at the expense of the commission. The argument 
for the claimant shall be filed within fifteen days after the paper shall 
have been printed, and the case shall stand for hearing ten days there- 
after. 

11. The secretary will prepare, from time to time, lists of cases ready 
forbearing, either upon demurrer or upon the merits, in the order in 
which they are entitled to be heard, or in which the counsel for the two 
governments shall agree that they shall be heard. 

12. All cases will be submitted on printed arguments, which shall con- 
tain a statement of the facts proven and reference to the evidence by 
which they are proven, and, in addition^ the counsel for the respective 
governments will be heard wheneverthey desire to argue any cause orally. 
Arguments of counsel for individual claimants will be received, in print, 
when submitted by the counsel of either government, and not other- 
wise. 

13. Claims against the United. States and Great Britain, respectively, 
will be entered in diftereut dockets kept by the secretary. The dock- 
ets shall contain an abstract of all proceedings, motions, and orders in 
each case. 

14. The secretary will keep a record of the proceedings of the com- 
mission upon each day of its session, which shall be read at the next 
meeting, and will then be signed by him and approved by the signature 
of the presiding commissioner. 

lo. The secretary will keep a notice-book, in which entries may be 
made by the counsel for either government, and all entries so made shall 
be notice to the opposing counsel. 

16. The secretary shall provide books of printed forms, in which will 
be recorded the awards of the commission, signed by the commissioners 
concurring therein. The awards against each government will be kept 
iu a separate book. 

17. A copy of each award, certified by the secretary of the commission, 
will be furnished, on request, to the party upon whose claim such award 
Bball have been made. 

18. The dockets, minutes of proceedings, and records of awards will 
,be kept in duplicate, one of which will be delivered to each government 
at the close of the duties of the commission. 

19. The secretary wi;l have charge of all the books and papers of the 
commission, and no papers shall be withdrawn from the files or taken 
from the office without an order of the commission. 
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BRITISH CASES. 

A. 

No 

Adam, William 72 

Adlam, George 40 

Alezaoder, R. S. C. A., executors of the estate of 45 

Alsop, Frauds 55 

Almond, William.: 407 

Amy, John, trustee, &c., et dl,, brig Volant 388 

Anderson, William B 114 

Anderson, Saxon & Co ■. 239 

Andreae, Theodore 1 459 

Angel, Thomas Elliott, etal., bark Science 391 

Arkwright, Thomas 302 

Armitage, Laura 305 

Annitage, RoV»ert 348 

Armstrong, Elizabeth, administratrix 251 

Armstrong, Robert 251 

Armstrong, Walt-er 423 

Ashton, William ; 325 

Atkiu, Robert 475 

Atkinson, Christopher 381 

Austin, Thomas Phipps 415 

B. 

Baer, Herman, (M. D.,) administrator 297 

Bailey, William, and William Leetham, eial 3H6 

Bain, James 231 

Baines, Ebenezer 106 

Barker, Henry James, mortgagee ' 432 

Barclay, Anthony 5 

Barneslv, Godfrey 162 

Barrett, Ed. Alfred , 18 

Barrow, Mary Ann, administratrix 343 

Barrow, George 1 343 

Barron, Forbes, & Co 314 

Barton, Alice, executrix 242 

Barton, Richard C 242 

Barrv, Thomas 127 

BatesEdward, (M. P.)....- 429 

Bateman, Charles D 190 

Battersby, William _ 366 

Beattie, James M 119 

Beattie, William C 445 

Bell, Conway 179 

Bell, Matherwell M 274 

Bell, Peter, and William Scott 382 

Bennett, William H 137 

Bennett, Ed. J., alias krUi Croger 159 

Bennett, Elizabeth, executrix 471 

Bennett, Benjamin 471 

Bevitt, Joseph Jackson 104 

Bigland, Amos 199 

Binney, Joseph Walker 352 

Bird, James 245,428 

Birdsell, Wilhelmina 218 

Black, Charles 128 

Blackburne, O. P 477 
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No. 

Bohn, HonryG 342 

BorroD, James 144 

Bo^vden, Robert 419 

Bowie, Elizabeth L. H 320 

Bowman, William 478 

Booth, William B....i 143 

Bostock, Elizabeth 133 

Boyd, Rev. Frederick W 54 

Braithwaite, JoDathan 3i 

Bradley, Stephen J 337 

Brain, Elizabeth 447 

Brain, John 447 

Brand, Jane L 180 

Bretherick, Benj. J 26i 

Bretherick, Geo. M 25^ 

British and Foreign Marine Insurance Company 245, 42^ 

Brook, Samuel 99 

Brown, Andrew 63 

Brown, Andrew Il2 

Browne, Joseph J 37 

Brown, WilUiam 28o 

Brown & Sharp 33 

Browne, David J 17o 

Browne, David J 327 

Bruce, W.J 29 

Bull, Jane 2O9 

Burden, John C 31^ 

Burden, Emma G., administratrix 31^ 

Burke, Ellen, heirs of 13o 

Baruside, John 53 

Burton, William John 174 

Butterworth, Jno., and Jno. Howorth, executors 353 

Byrne, John K 20o 

Byrne, Thomas 20g 

Byrne, Andrew E.,et aZ 3I5 

Byrne, Thomas 34q 

Byrnes, Roderick 293 

C. 

Cairns <fe Co., John 39 

Calder wood , Martha M., executrix 360 

^Calderwood,John 360 

Campbell, A. E.,& Co 290 

Campbell, S. Isaac, & Co 316 

Campbell, Greorge 453 

Carew, John 224 

Carlisle, Hugh 319 

Carmalt,John W 89 

Carmody, John 85 

Carroll, Francis 446 

Carson, Robert M 178 

Canty, George F 443 

Cleary, William 220 

Clements, Nehemiah K 167 

Cleveland, Mary C 69 

Cleworth, Charles 48 

Coates, Thomas 332 

Cogan, William ' 196 

Co^au, WiUiam, executor 242 

Coleman, Charles 232 

Coleman, L.L.L., administratrix 232 

Collie, Alexander, e^ al 875 

Collie, Alexander, e( al 376 

Collie, George 458 

Cooper, George 283 

Cornwall, Isaac B.and Eliza B 140 

Corry,T.A 243 

Cowley, John J 291 

Cox, Henry E., and Alfred 229 
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Ko. 

Crawford, John Isaacs .....* 79 

Creighton,J.G.A.,& Co 378 

Cross, John K.,and Edward 368 

Crosse, Thomas N 350 

Crow& Wylie 59 

Crowther Llewelyn , 362 

Crutchett, James 4 

Camming, James and Sarah P 94 

D. 

Daly, Charles 143 

Dalgety, Du Croz &, Co., consignees 401 

Danserean, Pierre 67 

Davidson 66 

Deacon, Thomas L 87 

Dean, William, & Co 365 

Dean, Philip G. B 465 

Deighen, Jonu 296 

Dignum, Robert 308 

Dobbins, Walter John 25 

Donnelly, Bernard, administrator 329 

Donnelly, William 81 

Dorringt on, James 392 

Dowling, Timothy 30 

Downing, Hannah R 450 

Doyle, Francis 46 

Drnnke, Ernest » 371 

Duffy, Alice and Ellen 160 

Dunn, William 10 

E. 

Eagin, Patrick, administrator « 81 

Eakin, Robert 118 

Easton, Walker, trustee, &c 390 

Easton, Walter, assignee 439 

Edgeley, Thomas, ei al 441 

Elsworth, Ernest 426 

Elsworth, John 438 

Elsworth, John Henry 390,421 

Eneas, Joseph 126 

English and Scottish Marine Insurance Company 245, 428^ 

Eustice, Richard Henry 166 

Evans, Arthar C. and Frances 262 

F. 

Faill, James, and J. McC all och, executors 452 

Facer, Thomas Ho ward 203 

Fagan, James 56 

Ferris, Joha C, administrator 212 

Fisher, William Henry 379 

Fleming, George 405 

Fleming, Charles 309 

Fogg, Saraael 436 

Forbes, John Carmlchael 300 

Ford, Curtis 4& Curtis 409 

Ford, William G., administrator 328 

Forwood, Arthur B., and James Dorrington 392 

Forwood, William Bower 394 

Fox, Patrick w 336 

Eraser, Donald 455 

Eraser, Thomas 91 

Frost, Frederick D.^etal - 414 

G. 

Gabriel, Thomas, & Sons 240 

Gale, John 247 
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No. 

Galbraith, John Graham 390,439 

Gallichan, M 388 

Garrett, Lucy F., admiuistratrix '. 309 

Garry, Michael 60 

Gaagbeu, Johu 77 

Gemmill, James 183 

Gerard, Edwin, assignee 243 

Gerard, Edwin, assignee 244 

Gerard, Edwin, assignee «. 245 

Gibson, Robert 50 

Gilland, Emily J 279 

Gilliat, William Henry 2S6 

Gimson, William 254 

Glover, Henry 134 

Golding, William 122 

Grace, Michael 132 

Grant, Thomas 211 

Grant, William M 82 

Grant, Brodie, & Co 424 

Graveley, Co wlam 292 

Grayson, Ann, administratrix 291 

Green, Charles 161 

Gribble, Joseph 116 

Grongan. Anna C, executrix 155 

Grougan, Patrick R 155 

Gummer, John 21 

H. 

Haddon, Sam n el Hall 107 

Hall, William E 313 

Hall, Richard 318 

Halley, James B., administrator 205 

Hannah, John Holmes 2 

Hannah, Alexander M 472 

Hansberry, William 169 

Harris, John B 113 

Harris, John B '. 124 

Harrison, David and Thomas 367 

Harvey, Eugeuius, et al 214 

Haskins, John 301 

Hayes, Ann 158 

Hayes, Lizzie, andSallie Bonn 100 

Hay ward, Oliver C 176 

Hebdon, Thomas 267 

Henderson, Henry 41 

Hennegan, John Joseph 148 

Henry, A. S. & Co 243 

Henry, William P. 149 

He wetson, Barry Drew 297 

Haycock, Jos. B., administrator 263 

HiU, Charles 273 

Hill, John 123 

Hill, Mary Sophia 8 

Hill, Mary Sophia 198 

Hine, Mundella & Co 425 

Hodges, Charles 355 

Hodges, William R 354 

Hogan, Rosanna 221 

Holgate, James 416 

Holt, Henry 73 

Horton, Henry 437 

Howorth, John, executor 35:^ 

Hughes, James K 68 

Hughes, William, administrator of estate oi 58 

Hntchijison, Mary 277 

Hutchinson, Alexander W 462 
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I. 

No. 

InraaD, Richard W 121 

Irnpy, Francis 62 

Insurance Companies and Underwriters at Lloyds 444 

Irwin, Mary 361 

Irwin, William : 83 

Irvin, Samuel & Co 322 

Isaac, siamuel 5571 

Ivey, William and John 448 

J. 

Jackson, John 255 

Jackson, Susan Bailey 252 

Jacobs, David 236 

Jacobs, Henry S 163 

Jarboe, Samuel, guardian 329 

Jarman, Stephen, and C barles F. Smitli 417 

Jarman, Stephen 418 

Jay, Eliza J., administratrix 186 

Jay, James : 186 

Johnston, Andrew L 96 

Johnson, Catharine J., executrix 449 

Johnson, Charles 64 

Johnston, Peter 16 

Jones, George J , 276 

K. 

Kater,John 19 

Kay, Henry 353 

Kehoe. Martin 125 

Keith, William 193 

Kelly, Michael 338 

Kennedy, John W 120 

Kerford, George B 468 

Kemahan, A 151 

Korgan, Thomas 330 

Knighton, Eliza 188 

Kno wles, Elizabeth 175 

King, Oliver K 288 

L. 

Lafone, Alfred 411 

Lafone, Henry, and John T. Lawrence 389 

Lafone, Henry, and John T. Lawrence ^ 430 

Lane, William Henry • 9 

Laurie, Son &Co 321 

Lavell, Bridget 131 

Lawrence, John T 389,430,431 

Laycock, J.. 243 

Leach, Thomas ^ 189 

Leach, Thomas 289 

LeCouterre.E 388 

LeCras,J 388 

Lee, Joseph 219 

Leech, Harrison & Porwood 393 

LeGro8,T. C 388 

Lemonius &Co 384 

Lemienx, Nazaire 215 

Le Qnesne, Charles, etal 395 

Leslie, James 252 

Levy, Samuel G 61 

Lewers, Henry A 457 

Lewia, John L 201 

Lewis, Sheldon 287 

Lloyds, underwriters of 244,245,444 

Loft, John, mortgagee 387 
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4 No. 

Long, James 241 

Lnimegan, Johu J - 117 

Lonch, Anna 413 

Lowe, William 1*^9 

M. 

Maben, Thomas S., administrator 191 

Macanley, James A 260 

May, Thomas 442 

McAnally, Patrick 473 

McBain.John 36 

McCabe, Edward 197 

McCabe, James 24 

Maconc%, Honora 80 

Magnire, Annibal 38 

Mauder, Charles 110 

Manwaring, John 76 

Marcher, James 182 

Marshal], Norton, executor 183 

Marshall, William T , 402 

Martin, James and Richard 434 

Mason, Janet, administratrix 445 

Maxwell, Peter 386 

May hew, Charles 172 

McCann, John 173 

McClnre, Janet M 202 

McClure, WUliam B 102 

McColl, Normen W., administrator 307 

McCoU, Hugh 307 

McCulloch, John M 452 

McDaniel, James - 168 

McDonald, Augustine Ralph 42 

McDonald, Augustine Ralph 334 

McDowell, Thomas 16 

McDowell & Haliday 397 

McElhose, James B 225 

McEweo, Charles 452 

McHugh, Edward, administrator 357 

McHngh, James 357 

McKay, William 299 

McKeowD, Robert 463 

McLean, Stephen 191 

McLennan, John 370 

McLeod, Esekiel, assignee 399 

McLeod, Henry A 306 

McMahon, Thomas 22 

McMahoD, Thomas 136 

McMillan, Alan K 250 

McStea, Nelson 349 

McVea, James 208 

Meagher, James 317 

Medcalf, John 177 

Mews, John &Co -. 3IU 

Millar, William Scott 157 

Miller & Mossman 398 

Miller.T. J., aK<w T.F.Sherman :i59 

MiUer, William 435 

Mills, Harriet A _ 70 

Milner, Isaac 207 

Milaer, Joanna R., administratrix 207 

Milner, Samuel 259 

Mogridge, Joseph Fry 345 

Molyneanx, Eliza H., executrix 323 

Molyneaux, Edmund 323 

Money, George Henry, and James William Bailey 324 

Monroe, James T 235 

Montgomery, Archibald 256 

Montgomery, Robert H 20 
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Na 

Moody, Henry 265 

Moody, Henry A., administrator 2<)5 

Moore, George - 57 

Moore, Jacob Turner tt4 

Moore, Mary Loui8a 383 

Moore, William 75 

Moriarty, Michael 470 

Murdock, Eliza and Jane 312 

Murdock, Marion D 65 

Murpby, John 326 

Murphy, Joseph 356 

Murray, Anne 26 

Murta,John IWS 

Myers, Charles 374 

N. 

Nairne CharlesM 469 

Neames, Daniel D 150 

Nelson, Eliza Bailey 140 

Newberry, Aaron 7ri 

Nicol, Alexander 105 

Nicolson, Colin Jobn Ste3 

Noble, John D 22:j 

Molan, Joseph, M.P 272 

Nolan,Mary 273 

O. 

0*Bannon, Thomas 474 

O'Brvan, C. Eugenia 296 

O'Bryan, Perry 2SW 

O'Connor, Valentine O'B 404 

0'Donald,John William 3 

O'Donnell, Hugh 108 

0'Hara,Anne 135 

O'Keeffe, James 14 

O'Mulligan, Patrick J 476 

O'Neil, Jeremiah 1.41 

Orr, James, and sisters 187 

Orrock, Robert 27 

Osborne, Charles S.y et al 412 

Overend, Gurney &.Co 433 

P. 

Palmer. Archibald D 17 

Park, Lacy J., administratrix 29 

Parkinson, Isaac D 101 

Parr, lYederick 454 

Parr, John, alias John F 285 

Patrick, William 97 

Patton, Samuel 181 

Peacock, Andrew 93 

Peirson, John 171 

Pembroke, Edward 377 

Perry, John 90 

Phillips, Levi 213 

Pollock, Agnes 205 

Pollock, James 205 

Pothier, Emilia J., executrix 304 

Pothier,L.B 304 

Potts, Thomas 399,403 

Poynton, William B 257 

Pratt, E.William 6 

Pringle, Thomas 88 

Pryor, John 142 

Pryor, William K., administrator 142 

Purcell, Edward H. M -. 204 

Purvis, John, heirs of 138 
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Q. 

No. 

Qoillen, Percy M 164 

B. 

Babming, John C 7 

Bayne, Martha Ann, admioistratrix 74 

Bayne, Robert Parker 74 

Beading, Frank B 43 

Beardou, Bridget 222 

Bedgate, SaniuelJ 390,420 

BeecT, Loach & Co 413 

Beid,John 451 

Beid, Robert M 380 

Bennicks, John G 363 

Biley, John, assignee..... 442 

Biley, Thomas .' 192 

Boach,John W 154 

Bobert, David 47 

Boberts, Samuel and Bichard 344 

Bobin, Andrew 146 

Bobiu8on,J.G 32d 

Bogers, John Preston 35 

BoUason, Thomas Henry -, 358 

Bolph, Frederick Adams 238 

Bose, William 303 

Ross, William H 335 

Buggies, Frederick W 264 

Byan, Thomas 152 

Byersou, S. M., 0^ aZ 147 

S. 

Sabourin, Charles 268 

Sabourin, Jane, administratrix 268 

Saunders & Son 281 

Scanlan, William Erastus 32 

Scott, Joseph W 226 

Scott, William 382 

St-al, Roderick, administrator 127 

Seelve,Abram B 98 

Sband, Higson & Boult 270 

Shannon, John 329 

Sharpe,John W 92 

Shaver, John 1 51 

Sherard, Emily J 279 

Sherard, William 279 

Sherman, Elizabeth, administratrix 359 

Sherman, T. F., aiia» T. J. Miller .• 359 

Simpson, John 234 

Simpson, Samuel 217 

Simpson 4& Pitman 396 

Sinclair, John 341 

Sinclair, Robert & Co 440 

Slater, Bernard, alias Charles B Ill 

Slater, William Henry 246 

Smith, Charles M 109 

Smith, James B 230 

Smitb,Johu D 212 

Smith, John H 156 

Smith, Henry R 461 

Smith, Charles F 417 

Smith, William Gloster 194 

Smythe, William 333 

Spearwater, Peter Aog 284 

Spence, Joseph, and George Fleming 405. 

SpoDce, Joseph i. 410 

Spinney, John v 363 

Sterling, Thomas 12 

15 H 
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No. 

Stewart, Charles E 346 

Stewart Daniel K 460 

Stewart, Elleu 86 

Stewart, James 339 

Stewart, Thomas M 95 

Stewart, William -. 28S 

Stewart, William H., executor 346 

St. John, Henry 145 

Stott, James 71 

Stovin.John Carville... 23 

Syme, James, administrator of 139 

Symmcrs, George 2'28 

T. 

Taylor, George 368 

Thames & Mersey Marine Insurance Co 427 

Thoms, David 165 

Thorns, Elizabeth 8., administratrix 165 

Thompson, Richard H 237 

Thornton, Benjamin 282 

ThurlH;r,John A 266 

Tipper, William, and George Taylor 369 

Tongue, James 49 

Tooraen, Martha M 184 

Tourney, Catharine 456 

Tovell.John 446 

Trook, J. N., administrator ort 

Tumblety, Francis 347 

Turner, Eleanor W 34 

Turner, John 44 

U. 

Universal Marine Insurance Company 245 

Unsworth, John J 11 

V. 

Vernon, J.McAlister 364 

W. 

Walfprd, James 115 

Walker, Alfred Raoul 13 

Ward, Frederick 294 

Ward, Henry c< aZ 466 

Ward,Tljomas 1 

Ware, Joseph E .f 275 

Warneford, Elizabeth Grace j 351 

Watkins, John Q.,and Bernard Donnelly, administrators 329 

Watkins & Leigh 400 

Watson, Stephen 372 

Watt, Hugh 248 

Watt, Robert H., administrator 248 

W%'itt8, Edward H., and Thomas Edgley 441 

Watts, Sarah 249 

Welch, Joseph 185 

Welch, Margetson & Co 422 

Wetherell, James 406 

White, Ann 278 

White, Henry Frederick , 2:?3 

Whitworth, Benjamin, el al 1 216 

Whitty, William 310 

Wigg, George 269 

Wigg, George, and Saul Isaac 271 

Wilkinson, John 2S 

IVilson, Alfred, ctaZ 408 

fVilflon & Armstrong ' 423 
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No. 

Wilson, Bowles & Co 409 

Wilson. John N 210 

Wilson, Matthew J 467 

Wisdom, William Henry 52 

Wood, George and Edward, and L. Heyworth 103 

Wostenholm, George 295 

Wright, Charles 227 

Y. 
Young, John 4 245,428 



AMERICAN CASES. 

Ashley, Walter Oliver 19 

Barlow, Bradley, receiver of Saint Albans Bank 4 

Braiuerd, Aldis O 9 

Breck, Samuel, and Jonathan Wetherbee, jr 8 

Bnck, Richard P 16 

Burton, Oscar A., receiver 13 

Bush, Frederick T.^et al 11 

Clough, Liicien B., administrator 14 

Curtis, Francis, and Samuel Endicott Peabody 18 

Everest, Charles F 10 

Field, Mariaette, administratrix 5 

Field, Sylvester 5 

First Nati<«nal Bank of Saint Albans 1 

Fuller, William and Erasmus D 3 

Hubbell, William Wheeler 17 

Huntington, Collins H 2 

Laugdon,Seth W 6 

Morrison, Elinas J 14 

Peabody, Samuel E 18 

Saint Albans Bank 4 

Tripp, Josiah Wilson 15 

Wales, Thomas B., e« al 12 

Weeks, Joseph S 7 

Wetherbee, Jonathan, jr 8 



SHIP CASES. 



Names of vessels. 



Names of claimants. 



No. 



Adela 

Adcla, cargo of 

Adelso 

Agnes, and cargo 

A^es, and cargo 

Aigburth 

Albion, and cargo 

Alert, and cargo 

Amelia, part of cargo of. 

Anna, and cargo 

Anne Sophia, and cargo. 

Arctic, and cargo 

Argonaut 

Argonaut, cargo of 

Ariel 

Banshee 

Blanche, part cargo of . . . 
Boyne 



Forwood & Dorrington 

Leech, Harrison & Forwood. 

Henry Horton 

Saunders & Sons 

do 

Cowlam Graveley 

Saunders & Sons 

do 

J. W. Carmalt 

Saunders &. Sons 

do 

do 

Jos. B. Heycock . . , 

Frederick W. Rnggles 

R. M. Carson 

John T. Laurence....*., 

James A. Macanlay 

Benjamin Whitworth et al,.. 



392 
393 
437 
281 
281 
292 
281 
281 
89 
281 
281 
281 
263 
264 
178 
431 
260 
216 
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AMERICAN-BRITISH CLAIMS COMMISSION. 



Names of vessels. 



Names of claimanto. 



No. 



Brilliant, and cargo. . . 

Chauce, and cargo 

Circassian 

Circassian, freight of . 
Circassian, cargo of. . . 
Daring 



Daring . 



Dasliing Wave, part cargo of 

Dashing Wave, owners of 

Dashing Wave, part cargo of 

Dashing Wave, part cargo of 

Dashing Wave, insurance on cargo of. . 
Dashing Wave, insurance on cargo of. . 



Defiance, and cargo 

D.F. Keeling 

Dolphin, part cargo, &c., of .. 

Douro 

Eagle 

Echo 

Emuia Henry, and cargo 

Empress 

Fanny, and cargo 

Florida, and cargo 

Georgia 

Geziena Helligonda, cargo of . 

Granite City 

Greyhound, and cargo 

Hiawatha, owners of 

Hiawatha 

Hiawatha, part cargo of 



Hiawatha, part cargo of 

Hiawatha, part cargo of , 

Hiawatha, illegal imprisonment captain 
of. 

Hiawatha, part cargo of 

Hilja 

Industry, and cargo 

Isabel, cargo of 

Isabel la Thompson, cargo of 

Isabella Thompson, owners of 

James Douglass 

Jane Campbell 

J. C. Koker, and cargo 

John W. and cargo 

John Welch, part cargo of 

Julia, and cargo 

Julia, and cargo 

Labuan 

La Criolla, and cargo 

Lida, and cargo 

Lillian, and cargo 

Lizzie, and cargo 

Lucy, and cargo 

Mabel, and cargo 

Maderia 

Mary Stnart, and cargo 

Matamoras 

Matilda A. Lewis 

Minnie 

Monmoath 

M. 8. Perry 

Napier, owners of 



Saunders d&Sona 

do 

Henry J. Barker, mortgagee 

Overend, Gurney & Co 

Lloyds &Co 

Frederick T.Bush etal, vs. Great Brit- 
ain. 

Francis Curtis and Samuel E. Peabody 
V8. Great Britain. 

Edwin Gerard , 

Charles Le Quesne ei al 

Simpson ^Pitman , 

McDowell & Haliday , 

Thames and Marine Insurance Company 

British and Foreign Marine Insurance 
Company. 

Saunders &Sons 

Mary Hutchinson , 

R. H. Eustice 

Thomas Leach 

Henry Lafoue and John T. Lawrence . . 

Peter A. Spearvvater 

Henry Lafone and John T. Lawrence .. 

John Loft 

Saunders & Sons' 

do 

Edward Bates 

Walter Easton 

Edward Pembroke , 

Henry Lafone and John T. Lawrence - . 

Miller & Mossmau 

Ezekiel McLeod, assignee of Thomas 
Potts. 

Watkins & Leigh 

Dalgety, Du Croz &Co 

William T. Marshall 

Thomas Potts 



J. Faill et al.f executors 

M. J. Wilson 

Saunders & Sons 

George Wigg 

N. K. Clements 

James McDaniel 

Catharine J. Johnson 

George Campbell 

Saunders & Sons .' 

do 

A. E. Campbell &Co 

Saunders &- Sons 

.....do 

Bailey & Leetham 

Saunders & Sons 

do 

Henry Lafone and John T. Lawrence . 

Saunders & Sons .' 

Henry Lafone and John T. Lawrence. 

Saunders &Sons 

J. M . Roach 

Saunders & Sons 

O. K. King, administrator 

Sheldon Lewis 

William H. Fisher 

A. E. Byrne e/ al 

John MeLeunan 

S. M. Ryerson 0t<U 



281 
281 

43 
433 
444 

11 

12 

244 

395 
3% 
397 
427 
428 

281 
277 
16(5 
289 
389 
284 
389 
387 
281 
281 
429 
390 
377 
389 
398 
399 

400 
401 
402 
403 

452 
467 
281 
269 
167 
168 
449 
453 
281 
281 
290 
281 
281 
386 
281 
281 

:i89 

281 
389 
281 
154 
281 
288 
287 
379 
315 
370 
147 
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Names of vessels. 



Names of claimants. 



Nelly^and cargo 

Pacifiqae, owners cargo of 

Pacifiqne, owners of vessel 

Patmos 

Pearl 

PeterhoflF, owners of 

Peterhoff, part cargo of 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Peterhoff, illegal imprisonment on board 

of. 
Peterhoff, part cargo of 

Do 

Do 

Do 

Do 

Peterhoff, shipper per 

Peterhoff, part cargo of 

Do 

Peterhoff, shipper per 

Philo Parsons 

Pride, and cargo 

Prince Leopold 

Sally Magee, part cargo of 

Sarah Starr , 

Science, owners of 

Sir William Peel, cargo and owners of . 

Springbok, cargo of 

Springbok, owners of 

Snnbeam, and cargo 

Swift, and cargo 

Templar , 

Time, and cargo 

Tristram Shandv 

Tubal Cain 

Virgin, part cargo of , 

Volant, part cargo of 

Volant, owners of , 

Wanderer, and cargo 

'WilloUheWUp 

York, owners of 



Saunders & Sons 

E. Harvey ciaZ 

Nazaire Lemienx 

Richard P. Buck r». Great Britain 

Shand, Higson & Boult 

Spence & J. Fleming 

James Wethorell 

William Almond 1 

Alfred Wilson etal 

Wilson, Bowles & Co 

Jos. Spence 

Alfred Lafone 

Charles S. Oshorneetal 

Anna Lonch 

Frederick Frost et al 

Thomas P. Austin 

James Holgate 

S. Jarman and C. F. Smith 

John H. Elsworth 

Welch & Price 

Wilson &, Armstrong 

Grant & Brodie 

Hine, Mnndella &.Co 

Ernest Elsworth 

John Elsworth 

Walter Easton 

Robert Sinclair etal 

Thomas Edgley 

W. O. Ashley vs. Great Britain 

Saunders & Sons 

H.A. McLeod 

Charles Coleman 

Cowlam Graveley 

Thomas E. Angel etal 

Edwin Gerard, assignee, &c 

S. Isaac Campbell & Co 

John Riley, for Tliomas May 

Henry Lafone & John T. Lawrence 

Saunders & Sons 

Thomas B. Wales et at. iw.Great Britain 

Saunders & Sons 

John T. Lawrence 

Amos Bigland 

George Wigg and Saul Isaac 

Edwin Gerard 

John Amy, trustee, et al 

Saunders & Sons 

James G. A. Creighton & Co 

James and Richard Martin 



D. 

Final award of commission. 

Office of the Mixed Commission on 
British and American Claims, 
Under the Treaty May 8, 1871, 
Newport, B. J., September 25. 1873. 
The undersigned commissioners appointed under the twelfth article of 
the treaty signed at Washington on the eighth day of May, one thou- 
sand eight hundred and seventy-one, between the United St*ates of 
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America and Her Britannic Majesty, do now make their "final award'' 
of and concerning the matters referred to them by said treaty, as follows, 
that is to say: 

We award that the Government of the United States of America shall 
pay to the government of Her Britannic Majesty, within twelve months 
from the date hereof, the sum of one million nine hundred and twenty- 
nine thousand eight hundred and nineteen dollars, in gold, subject to the 
deduction provided for by article sixteen of the treaty aforesaid, for and 
in full satisfaction of the several claims on the part of corporations, com- 
panies, or private individuals, subjects of Her Britannic Majesty, upon 
the Government of the United States, arising out of acts committed 
against the persons or property of subjects of Her Britannic Majesty, 
during the period between the thirteenth day of April, one thousand 
eight hundred and sixty-one, and the ninth day of April, one thousand 
eight hundred and sixty -five, inclusive; said sum being the aggregate 
of the several separate awards upon such claims, made in writing, iu 
duplicate, and signed by us or such of us as assented to said separate 
awards. 

And all other such chiims on the part of subjects of Her Britannic 
Majesty against the United States which have been presented and pros- 
ecuted for our award, have been and are hereby disallowed or dismissed, 
in manner and form as will appear by the several separate awards iu 
writing concerning the same, signed as aforesaid. 

Certain other claims on the part of subjects of Her Britannic Majesty 
against the United States were also presented, but were afterward, and 
before any award was made thereon, withdrawn by the agent of Her 
Britannic Majesty, as will appear by the record of the proceedings of 
the commission, kept in duplicate, and which will be delivered to each 
government herewith. 

And we award that all claims on the part of corporations, companies, 
or private individuals, citizens of the United States, upon the govern- 
ment of Her Britannic Majesty, arising out of acts committed against 
the persons or property of citizens of the United States, between the 
thirteenth day of April, one thousand eight hundred and sixty -one, and 
the ninth day of April, one thousand eight hundred and sixty-five, in- 
clusive, not being claims growing out of the acts of vessels referred to 
in the first article of said treaty, have been and are hereby disallowed ; 
separate awards upon each of said claims having been made in writing, 
in duplicate, and signed by us or such of us as assented to such separate 
awards. 

And we refer to the several separate awards made and signed as 
aforesaid, as a part of this our final award — it being our intent that the 
proceedings of this commission shall have the force and effect named 
and provided in the seventeenth article of said treaty. 

L. CORTI, 

RUSSELL GURNEY, 
JAS. S. FRAZER, 

Commissioners, 



E. 

Dissenting opinion of Mr, Commissioner Frazer in the Gal<nitta saltpetre 
cases. (See p. 49, ante J 

These cases arise out of certain legislative ordinances of the governor- 
general of India, dated respectively December 21, 1861, and January 3, 
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1862. By the first of these ordinances the exportation of saltpetre from 
India was prohibited after that date, except to London and Liverpool, 
in British vessels, under penalty of confiscation : provided, that the pro- 
hibition shonld not extend to cases where permits to export had pre- 
viously been granted. 

By the second ordinance the provi-o of the first, excepting cases where 
permits to export had been granted prior to December 21, 1861, was re- 
scinded; and the article. was required to be relanded from vessels in 
port. The first ordinance was also so modified as to permit the article 
to be exported in British vessels to any port in the United Kingdom. 

In the case of Bush et al., the vessel had a permit to export the salt- 
peter oil board before the date of the first ordinance. She continued to 
load other goods, placing them upon the saltpetre ; and being in the 
port of Calcutta when the second ordinance was proclaimed, she was 
not permitted to sail as laden. 

In the other cases the saltpetre was laden when the first ordinance 
took effect, but cUvStom-house permits to export it had not been obtained. 
In each case the vessels were American and bound for the United States. 
They were, by the ordinances, required to unlade the saltpetre ; but by 
special arrangement with authorities it was allowed to remain on board, 
and the vessels waited until the ordinances were rescinded, a period of 
nearly two months. By this arrangement, it seems that less injury re- 
sulted than would have occurred if the saltpetre had been unladen. 
Damage from Great Britain is claimed for this detention. 

The statute of 24 and 25 Vict., chap. 67, seems to have authorized 
the ordinances in question, not specifically, but by reason of the general 
power of legislation which it conferred on the authorities in India. 

Though Her Majesty was at that time at peace with all the world, yet 
there existed a reasonable apprehension of speedy war with the United 
fcStates on account of the recent arrest of Messrs. Mason and Slidell on 
board the royal mail-steamer Trent, on the high seas. This is an ele- 
ment of importance, establishing that the ordinances of the governor- 
general of India were proclaimed, not wantonly, bat as an exercise of 
authority with a view, bona fide, to protection and self-defense, when 
the danger of war seemed probable. 

A diplomatic correspondence concerning these claims ensued between 
the two governments. The facts were not controverted ; but concedin i 
them, the British government, advised by the law-officers of the Crown, 
denied all liability, while the American Government very positively as- 
serted it. This alone imparts importance to the question, and suggests 
that it should receive the most careful consideration, 

1. In the absence of treaty stipulations relating to the subject, it is 
claimed that the facts constitute a just foundation. for a claim. 

2. That the treaty of July 3, 1815, was violated; and therefore there 
arises a national liability for damages. 

If the case is within the treaty of 1815 it is, of course, immaterial to 
determine what should be our award in the absence of treaty stipula- 
tions. By the convention of August 6, 1827, that of 1815 was contin- 
ued indefinitely, terminable on one year's notice, which was never given. 
This was before the statute 24 and 25 Yict., though I do not deem the 
fact important. 

If by treaty the British government contracted not to do that which 
before it might lawfully and vrithout liability have done, it cannot after- 
ward break its contract without a just liability to answer for the conse- 
quences. 
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Was there, then, a contract by treaty, by the terms of which Great 
Britain engaged not to do the things complained off 

By the third article of the treaty of 1815, His Britannic Majesty agreed 
that citizens of the United States might ''freely carry on trade 
between Calcutta, Madras, Bombay, and Prince of Wales Island, and 
the United States, in all articles of which the importation and exporta- 
tion to and from the said territories shall not be entirely prohibited.'' 
The "said territories" can only mean Oalcotta, Madras, Bombay, and 
Prince of Wales Island ; for those only were the territories previously 
mentioned. To carry goods from Liverpool, or elsewhere in the United 
Kingdom, to Calcutta for sale, would, it can hardly be questioned, be 
an importation to " said territories ^ in the sense of the treaty ; so, then, 
as long as the importation of a given article from Liverpool to Calcutta 
was not prohibited, it might also be imported from New York by citis^ens 
of the United States. In short, American merchants, by that article of 
the treaty, acquired the liberty to compete with British merchants in 
supplying the markets of " said territories.^ This is the natural import 
of the language ; and if these claims arose out of similar interference 
with American importations to Calcutta, say the prohibition to unlade an 
American cargo under a like ordinance, proclaimed after the arrival of 
the vessel at Calcutta, I can scarcely conceive that a demand for redress 
would be denied by Her Majesty's government. I think that in such a 
case the language of the treaty would be deemed too plain to admit of 
construction. And I cannot but think that as to importations to "said 
territories," that language expresses the exact intention of the high 
contracting parties. 

As to exportations^ it is not, I think, fairly susceptible of controversy 
that the literal import of the language used concedes to American citi- 
zens rights exactly coextensive with those which relate to importations. 
If not to prohibit the carrying of an article from Liverpool to the market 
of Calcutta is to allow that article to be imported to Calcutta, in the 
sense of the treaty ; though it seems to loe plain that not to prohibit 
the carrying of saltpetre /row Calcutta to Liverpool is to allow salti>etre 
to be exported/row Calcutta. In other words, by the plainest language 
that could possibly have been employed, the quoted words of the treaty 
concede to the United Slates a right to export and import from or to 
"those territories" alike, unless either as to specified articles shall be 
prohibited entirely, which is not done if exports be allowed /rom "those 
territories," or if imports be allowed to "those territories." 

The question remains, was the taking of saltpetre from Calcutta to 
Liverpool an exportation of that article from Calcutta in the sense of 
the treaty ? 

It is <admitted in the intelligent argument of Her Majesty's counsel 
that in some sense the carriage of an article Irom Calcutta, " whether to 
a port in the United Kingdom or to a fofeign port, is an exportation^ 
nor can this be questioued philologically. The word itself includes the 
former as well as the latter, whether reference be had to its strict sense 
or its popular use. For proof of this use, indeed, it is only necessary to 
refer to the very ordinances complained of in these cases, in both of 
which the word is several times used in that very sense, and cert-ainly 
without impropriety. It is also used by Earl Ilussell in the same sense, 
in his correspondence with Mr. Adams concerning these claims. It is 
also used in the statute laws of both countries, as well to indicate the 
carrying of goods from distant colonies or possessions as from coun- 
tries wholly foreign. 
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So much for the mere words of the treaty. Looking only at the lan- 
guage quoted, the conclusion would seem to be that Great Britain en- 
gaged by the treaty to permit citizens of the United States to export 
from Calcutta to the United States such articles as slie should permit 
to be exported to the United Kingdom or any other place ; t. c, the-ex- 
portation of which should not be ^^ entirely prohibited." But the words 
of a treaty must be construed with reference to their subject-matter, so 
as to forward the intent of the high contracting parties, and not de- 
feat it, and so as to avoid absurd results. 

Now, the intent of the third article of the treaty of 1815 undoubtedly 
was to give to the United States the liberty of direct trade with the 
places mentioned in the East Indies ; so that Americans might purchase 
and sell there, and with their own ships transport goods to and from 
their own country, from and to those places. The mischief sought to be 
remedied was that the United States Government was previously obliged 
to supply herself with the products of those places at second hand in 
the markets of Great Britain, and could only exchange her products with 
them through the same indirect channel. 

Now, it must be seen at once that if the British government reserved 
to itself the right asserted, (continuing herself to trade there,) then the 
concession which seemed to be made was a mere delusion and snare to 
American merchants, giving no right which Great Britain might not 
withdraw at any moment with advantage to her own merchants at home. 
In short, she could at will resume the entire monopoly of the trade with 
her East Indian posessions; for it must be borne in mind that the 
language under consideration, by virtue of which it is contended that 
the ordinances in question can be justified, applies quite as well to all 
other commodities as to saltpetre, and to imports as well as to exports. 
A treaty stipulation with such a meaning would be worse than an utter 
nullity. 

There are some other clauses found in this article of the treaty which 
need to be considered. There is the clause usual in commercial treaties, 
which makes citizens of the United States trading in those places '* subject 
in all respects to the laws and regulations of the Britsh government from 
time to time established." Of this it is, perhai)s, sufficient to say, that it 
cannot be supposed that such a clause is a reservation of authority to pro- 
hibit the very trade which it was the leading purpose of the article to 
allow. In the language of Earl Eussell concerning the same clause, in 
the first article of the treaty, (letter to Lord Lyons of December 17, 1862,) 
^^it does not mean that the principal engagement itself may be nullified, 
or may be rendered illusory either in whole or in part • • • 
bat mereV ^h^t obedience is to be rendered by foreign traders • • 
to all the laws and statutes enacted • • for the ordinary and le- 
fntimate purposes of internal government and administration. * * 
I have to observe (he adds) that it is a well-known maxim that treaties 
are to be interpreted in good faith, and in such a manner that they may 
have their effect and not be rendered vague or illusory.'' And Mr. Sew- 
ard's reply (letter to Lord Lyons of January 9, 1863) contains a virtual 
admission of the correctness of the principle so well stated by Earl 
Bassell. 

It may be added that it is impossible to perceive the force of the ar- 
gainent that a year's notice should be given to terminate the treaty, 
if it wa« provided that it could be effectually nullified by one of the 
parties, at will, by an act of legislation. 

But there remains a consideration of much greater weight, as I think. 
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than those which have been alhided to above. Self-preservation and 
self-defense are sacred rights of nations as well as of individuals; and 
nothing in a treaty should be taken to have impaired the right of a na- 
tion to make prudent preparations for them by husbanding its means of 
war, when that event seems probable, unless the terms of the stipulation 
will admit of no other construction. 

There is a provision in the article under consideration which shows 
clearly that the exigency of possible war was distinctly in mind when 
the treaty was concluded. Indeed, such were the events then existing 
in the history of both counties that it would have been remarkable if it 
had not been. The provision is in those words : 

Provided only that it shaU not be lawful for them, (citizens of the United States,) 
in any time of war between the British government and any state or power whatever, 
to export from the said territories, without the special permission of the British gov- 
ernment, any military stores or naval stores, or rice. 

This exception to the general liberty to trade conceded before, is free 
from all ambiguity. That it covers only the case of actual war, 
shows most clearly that it was not deemed important, and was not 
intended to make any reservation for the case of war merely appre- 
hended. The one thing being expressed, all else is excluded. Expressio 
iinkis est exclusio alter ius. This maxim of interpretation is sensible and 
sound, and I think never was more applicable in any case than here. 

If I have correctly interpreted the treaty, then it is of no consequence 
whatever that the ordinances applied to all nations alike. A specific 
engagement definite in its terms can be fulfilled only by the performance 
of it in all its substantial parts. It is not to be confounded with an 
engagement to extend only the privileges which shall be allowed to 
other powers or to the most favored nation. 

These considerations seem to me to establish very clearly the valid- 
ity of these claims, and I am of opinion that damages should be awarded 
accordingly. 



F. 

Mr, Commissioner Frazer-s dissentin{ji opinion in the case of Henry Hender- 
son vs. United Stutes. No, 410. Seep, 49, anU. 

Henderson, in whose behalf Great Britain makes this claim, is a Brit- 
ish subject by birth, and has taken no steps toward becoming natural- 
ized in this or any other country. He became domiciled riear Port 
Hudson, in the parish of West Feliciana, in 1850, employed in cultivating 
and dealing in cotton, and has ever since resided there. There is no 
room to doubt that it was his voluntary and permanent domicile. It is 
not even alleged that he maintained a personal neutrality during any 
period of the rebellion, and there is no proof whatever of that fact. In 
June, 1863, he owned in the neighborhood of 112 bales of cotton. After 
twenty-seven days of effort by continuous fighting. General Banks, com- 
manding the United States forces investing the fortified town of Port 
Hudson, held by the rebels, found himself unable to carry the works by 
assault, and thereupon commenced a regular siege of the place. Cotton 
found in the neighborhood, including Henderson's, was, without discrim- 
ination, seized by the United States forces, and used almost exclusively 
in the construction of fortifications, a purpose to which cotton in bales 
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is known to be well adapted in the emergencies of a siege. The officer 
who took Henderson's cotton gave papers as follows : 

Received, Bien venue plantation, West Louisiana, from the plantation of Jed. D. 
Smith, fifty-one (51) bales of cotton, by order of Col. S. B. Holabird ; seized by order. 

T. K. Fuller, 
Capt Seventy-fifth N, F. Voh^j A. J, Q. M, 
June 10, 1863. 

June 12, 1863. 
I have tAken, by order of Col. S. B. Holabird, for the United States Government, 
133 bales of cotton from the Carmiua plantation. West Louisiana. 

(Signed as above.) 

The fortifications and works of the besiegers were extensive, being 
equal to a continoas line of over seven miles. After the fall of Port 
Hudson, the cotton was gathered up. cleaned, and sold, and the proceeds 
applied to the use of the troops of the United States. 

Under these facts the majority of the commission determine that Hen- 
derson has a valid claim against the United States for the value of his 
cotton, and an award is made in favor of Great Britain accordingly. 

I cannot join in this award, and the principles of public law involved 
in it and contravened by it, seem to me so very important aud so well 
settled, that I feel it my duty respectfully to "state the reasons which 
control my action now and may control it in other cases. 

1. That a foreigner domiciled in the United States, voluntarily remain- 
ing in a hostile part of it, in rebellion against it, that part recognized 
by the country of his origin as a belligerent, thus choosing to trust him- 
self to its protection, thus being in law an enemy of the United States, 
without even pretending that he was in fact neutral, may be recognized 
as entitled to maintain a claim against it for property appropriated by 
its invading armies, when no citizen of the United States could under 
like circumstances claim such consideration, is a proposition to which I 
must enter an earnest and emphatic dissent. If it has any support in 
equity, justice, or the public law, then I am greatly in error. 

2. The cotton was the property of an enemy of the United States, so 
recognized by every writer upon international law, and so held by all 
tribunals, both American and British as well as continental, in every 
reported case involving the question. The mixed commission, consti- 
tuted under the convention of 1853, between the two countries, so held in 
Laurent's case. Indeed, it went further, and held that an unnaturalized 
Englishman voluntarily domiciled in a country at war with the United 
States was not even to be regarded as a British subject ; thus going 
a little too far, as I think. 

The property of Henderson was as liable to capture as the property 
of Jeff. Davis himself, or any rebel in arms. I believe this is not ques- 
tioned. That the property itself was a proper subject of capture on land 
under the modern rules by which civilized nations govern themselves 
in war, seems to me to be quite as clear. 

The legislation and the known practice of the rebel authorities made 
it so. They made cotton the basis of their public credit by a policy 
which aimed to deal largely in it on government account, to purchase 
it even before it was grown, and hypothecate it as security for the pay- 
ment of loans, with the proceeds of which they did, to a large extent, 
supply themselves with arms and munitions of war, and with a fleet of 
armed vessels to infest the ocean and destroy American commerce. 
They committed it to the flames, whether owned by friend or foe, rather 
than permit it to reach the markets of the world otherwise than through 
their own ports; thus endeavoring by warlike operations to secure to 
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themselves a monopoly in supplying the foreign demand, that they 
might thereby constrain nations abroad to aid them in their straggle. 
In short, cotton was a special and formidable foundation of the rebel 
military power. It was more important than arras or ships of war, for 
it Pupplied these and all else beside. It was more potent than gold, 
for it not only commanded gold, but it largely enlisted in behalf of the 
rebels the interests of foreigners whose manufacturing industry was 
in a measure paralyzed because this staple was needed to keep it in 
motion. The necessities and purposes of war, therefore, required its cap- 
ture at every opportunity more imperatively than the capture of ipuni- 
tions and implements of war; indeed, that necessity was quite as press- 
ing and certainly as humane as the killing of men in battle; for it was 
no less efficient as a means of accomplishing the subjugation of the 
rebel armies, and re-establishing the national authority. It is to me 
astonishing if there is a diiference of opinion upon this subject. 

The Supreme Court of the United States, recognizing to the fullest 
extent all the limitations which the practice of nations has lately en- 
grafted upon the right of capture upon land, so held in the case of a 
loyal American widow. (See the case of Mrs. Alexander's Cotton, 2 Black.) 
This is high authority, especially when it is remembered that that an- 
gust tribunal has certainly exhibited no tendency whatever to give 
undue license to military authority or warlike operations. Complaint, 
if any, has been altogether in the other direction. But I would be 
quite content, in the absence of any authority, to trust the question 
with the common sense of all civilized nations so long as war in any form 
shall be recognized as a lawful method of deciding difiPerences. If the 
capture was rightful by the laws of war, it would be a novelty in inter- 
national law that its exercise involves an obligation to make compensa- 
tion. 

3. But another point remains, which in my judgement is absolutely 
conclusive agaisnt any award on account of this claim, if the rules of 
international law should control the determination of the question. Hen- 
derson was voluntarily and permanently domiciled in one of the rebel- 
lious States, the territory held by the so-called Confederate States recog- 
nized by Great Britain as a belligerent. By that act of recognition all 
British subjects were bound. If they chose to remain in that part of 
the world, they voluntarily took the chances of war and intrusted their 
interests to the protection of that organization. They must look to 
it for protection from the results of war ; and now that it has, by the 
fortunes of war, been exterminated, the country of their origin has no 
right (save possibly in exceptionally flagrant cases) to intervene in their 
behalf as against the United States for indemniflcation. This I think 
is as clearly established as a rule of international law as anything can be. 
It was so held in Laurent's case, supra. It was so declared by the Amer- 
ican Secretary of State in reference to the bombardment of Greytown, 
and was then assented to by the English government under the advice 
of the law-officers of the Crown. The Attorney-General on that occasion 
declared in Parliament that every juHst admitted it He said "the prin- 
ciple which governed such cases was that the citizens of foreign states 
who resided within the arena of war had no right to demand compensa- 
tion from either of the belligerents.'' (See Wheat. Int. Law, 173 — note 
by Lawrence.) This rule is so much in the interest of the peace of na- 
tions that it should be steadfastly maintained. A right to interfere is so 
intimately associated with the duty of doing so, that any relaxation of 
this principle would but multiply occasions of war and afford too many 
opportunities for that armed intervention in the quarrels of others which 
is sometimes sought, in vain, by ambitious rulers. 
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G. 

Opinion of Mr, Commissioner Frazer in abandoned and captured property 
oases^ Ifo. 225y and others. {See p. 49, ante,) 

The captare or destruction of property on land belonging to individual 
enemies is justified by the modern law of nations, if there be military 
reasons for it ; in the absence of good military reasons such captures are 
generally without the support of the public law. When such reasons do 
exist,, such capture or destruction is, in the nature of things, quite as 
proi)er as the capture or destruction of such property on the high seas. 

The latter is maintained because an enemy's ccrmmerce and navigation 
are "the sinews of his naval power,'' to take or destroy which is, there- 
fore, a legitimate act of war. (Wheat. Int. Law j Lawrence, 626.) 

" The sinews'' of his military power on land must, in view of the natural 
law, be equally the subject of capture or destruction by an invading 
army. Cotton was held to be such by the Supreme Court, in the case 
of Mrs. Alexander's cotton, (2 Wall., 404.) The reasoning of the opinion 
of the Chief Justice in that case is, I think, unanswerable. 

The war of the American rebellion was a civil war — an immense one, 
too, and the Government had all the rights of war which it would have 
had if its enemy had been an independent nation. Even the rebel orga- 
nization was recognized by Her Majesty's government as a belligerent, 
1. e,y having the rights of war ; and certainly that government is thereby 
estopped from denying, and, indeed, never has denied, that belligerent 
rights also belonged to the Government of the United States. Every 
act of war recognized as lawful by the public law between independent 
statt»s at war was, therefore, lawful on the part of the United States, and 
involved no cause for reclamation on the part of neutrals. On this ground 
only, as a lawful belligereut act, could a blockade be maintained. The 
subject is discussed very fully by the Supreme Court in the Prize Cases, 
2 Black ; and 1 think the reasoning of that court is conclusive. 

Neutral's property in the enemy's territory stands exactly on the same 
footing as any other property found there. Indeed, a neutral domiciled 
there is an enemy in view of the public law. He may be compelled to 
serve the enemy as a soldier even, and his property must contribute 
to the support of the enemy's hostile operations without reference to 
bis national character. I think that all authorities, British, conti- 
nental, and American, are in accord upon the proposition that the bellig- 
erent right of capture of movable property on land is in no respect 
affected by the nationality of its owner. 

Whatever is lawfully done in the exercise of belligerent rights can- 
not involve any liability contemplated by the treaty 3 it cannot possibly 
be a tort. 

The belligerent right of capture must not be confounded with the right 
of eminent domain, which is a civil right exercised in virtue of sover- 
ereignty. The two are wholly distinct and rest upon different grounds. 

Grant's case, (C. Cls., 1863,) cited by Her Britannic Majesty's counsel, 
was not a destruction of enemy's property ; it was not in the enemy's 
lines, nor in a seceding State. It was a destruction of property in 
Arizo, within actual possession of the United States, to prevent its fal- 
ling into the enemy's hands, and by the Constitution of the United 
States compensation for it was secured, and this only did the court de- 
aide. 

Bat are we to be told that the Government of the United States is 
compelled by its Constitution to pay its rebellious citizens for their 
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property destroyed as a lawful, belligerent act ? Has its Oonstitation 
thus tied its bauds as agaiust a rebelliou ? Might the rebels, without 
liability, exercise all recoguized belligereut rights agaiust it, including 
the capture of the property of British subjects found in the loyal States, 
and yet it do the like only subject to the duty of making compensation ! 

From all this absurdity there is no escape if the belligereut right of 
capture and destruction shall be confounded with th« sovereign right 
of eminent domain. And indeed captures ou the high seas must then 
go into the same general category. 

In fine, a constitutional provision — the condition of compensation for 
property taken for public use — ^intended only to restrain civil adminis- 
tration, would be held to so trammel belligerent rights in time of civil 
war that effective hostilities against rebels might sometimes be practi- 
cally impossible. 

Now, Congress saw that the full exercise of the belligerent right of 
capture ou laud was, as to cotton especially, of the greatest military 
importance, and that such capture would, therefore, be extensive, and 
that it would fall alike on the loyal a:)d the disloyal citizen, and also 
upon foreign residents in the South who had not actually violated any 
duty. It was a generous policy to mitigate calamities which a war thus 
lawfully conducted would nevertheless impose upon persons guilty of 
no actual wrong. If the capture was a lawful act of war, to restore a 
portion of the proceeds would bean act of gracic and generosity constitut- 
ing no foundation for a claim for more ; and if a particular mode was at 
the same time provided, whereby this partial restitution might be sought, 
that mode only could be resorted to. The right generously given and 
the mode of seeking it must go together. 

The act concerning captured and abandoned property, allowing loyal 
persons to recover in the Court of Claims, was just this act of grace. 
(Anderson's case, 9 Wall., 56.) 

My conclusions are : 

1. Capture of cotton of British owners within the rebel territory was 
not wrongful by international law. 

2. It was not wrongful under the act of Congress. 

3. It was a belligerent right, and not the civil and sovereign right of 
eminent domain. 

4. Without the act of Congress no compensation was due. 

5. Only such liability as the act of Congress imposes exists, and it 
must be sought in the mode prescribed by the act. 

Again, it is a principle of international law established by the prac- 
tice of all civilized states, and sanctioned by every consideration of ex- 
pediency and justice, that where a nation has provided an adequate 
municipal remedy by judicial proceedings for wrongs done by it to for- 
eigners domiciled within its jurisdiction, as well as to its own subjects, 
no international reclamation can be made, at least until this municipal 
remedy has been exhausted. 

Upon this principle, also, this commission should make no award in 
this class of cases. The Court of Claims was open to these claimants, 
with jurisdiction to give them reasonable compensation for captures of 
cotton. There citizens of the United States must go for relief within 
the time limited by act of Congress; and I cannot assent to the propo- 
sition that domiciled aliens have a better claim than citizens. 

I would not be understoo<l to hold that the right of capture of enemy's 
property on land, as recognized in recent times, is as broad as it is at 
sea. The military reason tor it must be more palpable and immediate. 
There is a remote possibility that to take the lives of non-combatants — 
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enemies — may weaken the enemy, for these might be forced into the 
armies of the enemy ; so, too, as to an indiscriminate capture or de- 
straction of private property. But all this is condemned by the modern 
law, and I would shudder to countenance a 'revival of practices so hor- 
rible. 

I admit, too, that there may be difficulty in defining the precise limits 
of the right of .capture on land. It cannot be doubted that it may be 
as broad and general as the practice of the enemy in that regard : for 
retaliation is fully justified by institutional writers, and by the practice 
of all nations. 

So I suppose it would not be questioned that arms, munitions of war- 
commissary and quartermaster's supplies, intended for sale to the ene- 
my, might be captured or destroyed. So, too, private manufactories 
intended to furnish arms to be sold to the enemy, &c«, &c. This enu- 
meration might be extended. 

I feel safe iu asserting that no nation in Christendom has practically 
abandoned the right to capture and destroy in all such cases. It is a 
direct blow at the military power of the enemy. 

So if an enemy banker has engaged to su[)ply the enemy government 
wfth money, may not the cash iu his vaults for that purpose be cap- 
tured ! 

This, too, would be a direct blow at the sinews of his military power, 
quite as effective and not less humane th in taking of life in battle. 



H. 

Opinion of Mr, Commissioner Frazer in the case of John H, Hanna, vs. The 
United States, No. 2. (Seep, 58, ante.) 

This is a claim for the destruction of 819 bales of cotton belonging to 
the claimant by rebels in arms against the United States. The prop- 
erty was destroj^ed in Louisiana and Mississippi in 1862 by the confed- 
erate forces with the concurrence of the rebel authorities of Louisiana, 
one of the Confederate States so called. Her Britannic Majesty had 
recognized the so-called Confederate States as a belligerent and the con- 
test of arms then prevailing as a public war. After such recognition 
by the sovereign, the subject of such sovereign cannot, in his character 
as such subject, aver that the fact was not so. The act of his govern- 
ment in that regard is conclusive upon him. 

Aside from this recognition by Her Majesty, it is public history of 
which this commission will take notice without averment or proof, that 
the confederate forces were engaged at the time in a formidable rebel- 
lion agaiust the government of the United States. It may not be im- 
portant to the question in hand, therefore, that Her Majesty had taken 
the action already stated. 

It should be further observed that the particular "State of Louisiana^' 
which concurred and participated in the destruction of the claimant's 
property was a rel)el organization, existing and acting as much in hos- 
tility to the Government of the United States as was the Confederate 
States, so-called. It was iu form and fact a creature unknown to the 
Constitutiou of the United States, and acting in hostility to it. It was 
au instrumentality of the rebellion. Its agency, therefore, in the spolia- 
tion of this cotton cannot be likened to the act of a State of the Ameri- 



Digitized by 



Google 



240 AMERICAN-BRITISH CLAIMS COMMISSION. 

can Union claiming to exist under the Gonstitation ; and any argument 
tending to show that under international law the national government 
is liable to answer for wrongs committed by such a state upon the sub- 
jects of a foreign power, cafi have no application to the matter now un- 
der consideration. The question presented is simply whether the Gov- 
ernment of the United States is liable to answer to a neutral for the 
acts of those in rebellion against it under the circumstaqpes stated, who 
never succeeded in establishing a government. It is not deemed necesssiry 
in this case to inquire whether the claimant, having a commercial dom- 
icile in Louisiana at the time, is to be deemed a British '^ subject of Her 
Britannic Majesty " in the sense of Article XII of the treaty which cre- 
ates this commission. That question is argued by counsel, but it is 
thought better to meet the question above stated for the reason that 
the case will thereby be determined more distinctly upon its merits. 

The stiitement of the question would seem to render it unnecesary 
to discuss it. It is not the case of a government established de factOj 
displacing the government de jure. But it is the case merely of au 
unsuccessful effort in that direction, which, for the time being, inter- 
rupted the course of lawful government without the fault of the latter. 

Its acts were lawless and criminal, and could reeult in no liabilty on 
the part of the Government of the United States. 



Mr. Commissioner Frazer^s dissenting opitiion in the eases of Mrs. Sherman, 
No. 359, and Mrs. Brainy No. 447. {Seep. G2, ante.) 

This is an international court, and the parties litigant before it are 
nations^ not individuals. 

But the treaty limits the jurisdiction of this tribunal. Not all mat- 
ters of difference between the two governments have been snbmitt»*d to 
the award of this commission, but only certain *' claims on the part of 
their respective citizens or subjects, against the other government. The 
correspondence which led to the treaty clearly shows that this means 
^^ claims of^ the citizens or subjects of either government, against the 
other government. (Sir Edward Thornton to Secretary Fish, February 
1, 1871, and Mr. Fish's reply of February 3, 1871. See Protocol I.) 

There must, then, be an individual who has a claim^ and a British or 
American nationality, else we cannot take jurisdiction. 

When the party whose person or property has suffered injury is dead, 
how are we to ascertain who then has such claim ? The international 
law is silent, giving no answer to this question. It is a matter regula- 
ted by municipal law, and the law of the domicile of the deceased must 
be referred to to ascertain who takes the rights which he had while in 
life ; that is to say, to ascertain who is the individual " citizen or subject" 
in who.-e behalf a claim exists after the death of the original claimant 
If by the municipal law of the domicile of the deceased nobody is entitled, 
then by this treaty we cannot make an allowance; for we can only do 
that where there is an individuals British or American, who has a claim. 
We have no authority to create a claimant. The treaty might have pro- 
vided for such cases, but it did not. It might have provided that pro- 
per damages should be awarded {gainst our government in favor of the 
other, for the wrong to the nation, without reference to any question of 
the right of an individual to such damages, leaving the government in 
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whose favor the award should be made to determine, as it might see fit^ 
what individaal if any shoald be benefited thereby. 

The treaty of the United States with New Granada, and that with 
Mexico, referred to in the argument, were of this character. 

Where the personal injury was to one domiciled either in the United 
States or Great Britain and now dead, there can be no citizen or subject 
entitled to malro claim ; because, by the laws of both countries, the right 
to damages is extinguished by the death of the person injured. 



K. 

Opinion of Mr, Commissioner Frazer in the case of John C. Rahming, Xo. 

7. {See p. My ante.) 

Conceding that in this case there must be an award of damages, yet 
1 do not agree that it should be large. 

•When the American rebellion began he was domiciled at Nassau, and 
so continued until June 13, 1861, when he removed to New York, having 
made his arrangements for that purpose the previous year, (his deposi- 
tion, p. 37.) 

The rebellion was not hatched in a corner. The firing upon Fort 
Sumter was not a surprise. For many weeks prior thereto, it was 
known all over America and Europe that elaborate preparations were 
being made for the attack. It was virtually under siege for weeks 
before a gun was fired, its supplies cut off, and fortifications for attack 
being built. This is public history. It is not pretended that this was 
not known in Nassau. Arms of all kinds were sought and in demand 
in the South. This claimant was at that time willing to supply that de- 
mand, and for the sake of profit to put in Wilmington two cannon 
which he owned, to be used to destroy the Government whose hospi- 
tality he intended in a few weeks to accept. One of his explanations of 
this is that, when so intending in April, 1861, he did not know that 
firing upon Sumter had really yet begun I This was his statement to 
Consul Archibald, (memorial, p. 17,) in September, 1861. It is possible 
that the consul did not give his statement correctly. But in December, 
1872, he plainly means to be understood that at that time (April, 1861) 
he " got news'' for the first time that there was " likely to he war,^ and 
therefore he did not send the guns to Wilmington I (his deposition, p. 
48.) It overtaxes credulity to be expected to believe that an intelligent 
merchant at Nassau did not learn, long before April, that there was 
** likely to be a war.'' 

On September 2^ 1861, the Government, being informed merely that 
he had attempted to have the guns shipped from Nassau to Wilmington, 
and, so far as we know, not learning that he was at the time a resident 
af Nassau, and that it was probably before there was actual war, had 
him arrested. Learning the facts as stated by the consul, he was 
promptly released after sixteen days' detention. 

The Government had learned enough to have made it almost criminal 
not to be afterwards suspicious of Rahming. He had been willing to 
supply the rebels with arms. He was trading ostensibly with Nassau, 
notoriously a mere way-station for goods intended for the rebels. He 
had a trading-house there. He was in business correspondence with,. 
and sending goods to persons there known to be in the confederate 
16 H 
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trade, lie was saspected and watched. It would have been wicked 
negligence not to have watched him. Packages shipped by him were 
found on board a confederate vessel captured in attempting to violate 
the blockade — the '^Margaret and Jessie." 

Domiciled now in New York, he could not lawfully aid the insurgents 
by trading with them either directly or indirectly, even in the absence 
of a blockade and an act of Congress prohibiting it. He was now in 
that respect bound by all the duties incumbent on American citizens. 
He must restrain his avarice — forego profit for the sake of the country 
in which he resided. 

Non-intercourse between belligerents rests upon a principle of public 
law, and needed no act of Congress or public proclamation to establish it. 
Trade with the enemy indirectly, via Nassau, was notless a violation of 
this principle than direct trade. If there was probable cause to believe 
him guilty of this, his arrest was fully warranted. If he so conducted 
his business as to create this belief,* tempted thereto by the hope of 
gain, he must submit to the consequences naturally resulting from it. 
He had abundant notice that he was suspected, and this should have 
put him on his guard. 

December 31, 1863, he was again arrested, and was held six months 
and two days. Was there probable cause for this arrest f It must not 
be forgotten that it occurred immediately after the hearing and decree 
in the case of the. '^ Margaret and Jessie," in which it appeared that 
cases shipped by Bahming were on board, the marks unchanged, and 
that the Oovernment acted and must have acted upon what then ap- 
peared, not what now appears. 

To recapitulate : 

1. Two years and a half before, he had shown himself willing, for 
gain, to aid even in arming the insurgents. 

2. Having a house of trade at Nassau, he had opportunities, nay, 
excellent facilities, to participate in the confederate trade. 

3. His business ostensibly with Nassau was large. 

4. Much of the goods shipped by him were adapted to the confede rate 
demand. 

5. Some of his shipments, it appeared, were actually found on board 
a ship sailing under the confederate flag en route to Wilmington. 

One might well inquire what more was needed to constitute probable 
cause for his arrest 

Nor am I yet satisfied of his innocence. His own deposition, if folly 
credited, ought perhaps to be deemed a sufficient explanation of nearly 
everything. But I cannot accord full credit to his statements. He 
furnished abundant reasons for (at least) caution in this respect. 
He made his meiQorial under oath, stating when certain vessels 
were detained, to his injury, viz, the Prince Alfred, in May, 18(>3, 
and the Star of the West, in June. In his deposition he places 
the first event sixteen months earlier, and the last eleven montbs 
earlier. The explanation is that these errors must have been either 
clerical or typographical. That they are not typographical appears 
by our files. Then we have his positive and unnecessary affidavit 
in bankruptcy that he is an American citizen, and his explanation 
that he did not read the affidavit! The least that can reasonably be 
said of these explanations of his is that he is not careful as to tchat he 
shall swear to ^ an oath being by him regarded as imposing upon the 
conscience no obligation to know what it is that is affirmed. What 
would become of the administration of justice if all men were thas 
careless ! 
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His explanation of the marks on cases found on board the Margaret 
und Jessie leaves something more to be desired. It is not very probable 
that a steamship running the blockade would be laden, to any extent, 
with empty barrels and boxes ; and where merchants use old' cases in 
which to pack goods, they mark them anew. The old marks, it is true, 
sometimes remain legible, but the Margaret and Jessie had on board 
several cases with only the marks of Bahming's consignees. It hardly 
explains this to say that his Nassau house was in the habit of selling 
their empty boxes for what ttky would hring^ unless we are also to sup- 
pose that when the same cases were afterwards found in the confederate 
steamship they were empty I 

In short, I am not sure that it was not to him a great favor that he 
was discharged without a trial. 

His complaints of harsh and inhuman treatment in prison, other 
than would ordinarily attend secure imprisonment, are, I think, sufQ- 
eiently met by the evidence for the defense. 

But I think that he was detained too long; that he was reasonably 
entitled to either trial or discharge earlier. 



L. 

Opinion of Mr. Cmnmissioner Frazer on the effect of failure of claimants 
to take and prosecute appeals in prize ca^es. (Seep. 90, ante.) 

Upon the question whether a claim can now be maintained before 
this commission for vessels and cargoes, or either, captured and by the 
proper courts of prize condemned as lawful prize, and no appeal prose- 
cuted from the judgment of such courts, there being nothing in the cir- 
cumstances to hinder or embarrass the claimant in prosecuting such 
appeal, I have reached a conclusion in the negative. The reasons which 
have led me to this opinion I put in writing for the consideration of my 
learned colleagues, with the remark that, if I am wrong, I shall gladly 
yield whenever it is shown. 

" Justice and equity " constitute the rule of our decision by the terms 
of the treaty. This is the foundation of international law, and when 
that law speaks upon a question, we must be guided by it ; for both 
countries, as well as the nations of Ghristendomr,ecognize its principles 
as equitable and just ; and we shall be wholly at sea with no guide, and 
disappoint both governments, if we disregard it. If by the international 
law there is no valid claim in such a case, then I know not how its valid- 
ity can be maintained. True, the treaty confers upon us jurisdiction of 
such claims, because it refers them to this commission. The question 
in hand is not of jurisdiction^ but it is whether the cases as stated in the 
several memorials constitute claims which ought to be allowed. I do 
not doubt the jurisdiction, but that does not determine their validity. It 
only makes it our duty to decide whether they are valid or not ; and 
that decision should be according to the principles of international law. 
. So far as I know, the approved writers upon international law are iu 
accord upon this question. 

Thus Butherforth : 

Nataral equity wiU not allow that the state should be answerable for their (the 
captor's) acts until those acts are examined by all the ways which the state has ap- 
pointed for the purpose, (2 Inst., book 2, c. 9, $ 16.) 
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And again . 

The subjects of a neutral state have no riffht to appeal to their own state for a reme- 
dy against the erroneous sentence of an inferior court till they have appealed to the 
superior court, or to the several superior courts if there are more coarts of this sort 
than one, and till the sentence has been confirmed in all of them. For these courts 
are so many means appointed by the state to which the captors belong to examine 
into their conduct ; and till their conduct has been examined by all these meansi the 
state's exclusive right of Judging continues. (Id,) 

Wheaton, (Lawrence's ed.,) p. 675, saycf that ^' the neutral has no 
ji^roand of complaint" until the acts of the captors are confirmed by the 
sentences of the tribunals appointed by him to adjudicate in matters of 
prize, what he suffers being the inevitable result of the belligerent right 
of capture;'' and cites Eutherforth at length in his text. 

On the 7th March*, 1862, Sir Boundell Palmer, solicitor-general, de- 
clared in a debate in Parliament that it was the ordinary law of nations, 
than which <^ nothing is better known," that the neutral must not int3r- 
fere except by appeal, if the first decision in prize is deemed wrong. 
(Law. Wheat., 680 n.) 

An English commission in 1753, in a report concerning reprisals by 
Prussia for captures by Great Britain, said, concerning adjudications in 
prize, '^ If no appeal is offered, it is an acknowledgment of the justice 
of the sentence by the parties themselves, and conclusive." (Wheat., 
Hist. Law of INTations, 210 ; see also, Wheat., Int. Law, (Lawr., 678.) 

Wildman seems to adopt this language as expressive of the rule of 
international law. (Inst., vol. 1, p. 353.) 

Governor Lawrence, the learned editor of Wheaton, in a letter of dat€ 
May 21. 1871, published in the World newspaper, concerning this very 
treaty, before its ratification by the American Senate, speaking of this 
commission and the character of claims which it could allow consist- 
ently with principles of public law, said : 

So far as regards maritime prizes, it is a weH-recognized principle that no claim can 
be made on the government of the captor tiU all tne remedies provided through the 
prize conrts have been exhausted. (Pamphlet, pp. 28, 29; see also, Law's note 66, to 
Wheat., Int. Law, 189.) 

Opposed to this nniform and unbroken current of authority, English 
and American, Her Britannic Majesty's counsel cites only a single case, 
which it is urged should outweigh all the text- writers. The case cited 
rbark Jones — American and British commission under treaty of 1853, p. 
83,) was not a prize of war. It was a capture of a supposed slave-trader 
made under British statutes. The capture was made at St. Helena, 
where there was a court of record having jurisdiction, but the vessel 
wias taken to Sierra Leon, a distance of one thousand miles, for adjudi- 
cation. She was acquitted of the charge, and it was adjudged that there 
was no probable cause for seizure. But the court assessed her with costs 
for '^ resistance of the master to fair inquiry " — a personal matter of which 
the court had no cognizance under the statute. There was no appeal. 
GThese are the circnmstauces under which Judge Upham was of opinion 
that the owner was not bound to take an appeal. He seems to have 
deemed the judgment for costs coram nonjudice and utterly void. It 
further appears that the master did not know where to follow his vessel,, 
and was deprived of all means of following it, (p. 101.) He did not ap- 
pear in court. How could he if such were the facts? Judge Upham, 
the American commissioner, might well hold that under such circumstances 
an appeal wa^ not necessary to perfect the right of the American Gov- 
ernment to demand redress. 



Digitized by 



Google 



agent's report. 245 

The opinion of Judge UTpbam seems to imply that in the absence of 
special circumstances an appeal would be necesaary. 

The opinion of Mr. Hornby, British commissioner, is silent upon the 
question o^ appeal; and indeed it is difficult to see, from his opinion, 
(p. 107,) upon what ground he could have consented to award any dam- 
ages unless it was that claimed by Judge Dpham — that the court had 
no jurisdiction under the statute to adjudge costs against the vessel 
for the alleged personal miseonduct of the master. He was willing to 
allow for detention of the vessel and damages to her, and sacrifice on 
cargo. 

The umpire expressed no opinion upon the question of appeal. 

The case was peculiar, and I do not deem it an authority applicable 
to the general question under consideration. General rules can never 
safely rest upon the precedents of exceptional or hard cases. That 
there should be some exceptions to the general rule as I deem it to be, 
I have no doubt. For instance, if, as in the case of the Jones, an appeal 
was rendered very difficult or impossible, or was embarrassed, by the 
act of the captors ; or if previous appeals in similar cases had shown 
that the appellate tribunal of last resort did not govern itself by inter- 
national law, thus indicating that an appeal would have been useless, 
or if it had been waived by the government of the captor, I would hes- 
itate long before holding that appeal was necessary to lay the founda- 
tion for an international claim. 

But it is suggested that the text-writers cited are considering only 
the grounds of war or reprisals, and not the causes adequate to justify 
a claim for indemnity by one nation against another. I can only say 
that I think this is a mistake. Besides, their reasoning, if correct, is 
absolutely conclusive against both. If, as Rutherford asserts, '* natural 
equity will not allow that the state should be answerable,'' or "if the 
subjects of the neutral state have no right to appeal to their own state 
for a remedy against the erroneous sentence;" or if, according to Whea- 
ton, "the neutral has no ground of complaint," and what he suffers is 
only "the Inevitable result of the belligerent right of capture;" or if, 
according to Wildman, a failure to appeal is "an acknowledgment of the 
Justice of the sentence;'' or if, according to Lawrence, "no claim can 
t>e ma^e on the government of the captor," then I know not upon what 
ground it can be held that these claims can be sustained upon the facts 
as alleged. 

But reprisals are justified by the public law for refusal to repair an 
injury, and when it is admitted that reprisals cannot be made, it is 
thereby confessed that there is no just international demand. 

Granted a just claim or injury recognized by the public law, then by 
that law the state aggrieved is the exclusive judge of the mode of redress. 

The note of Mr. Seward of December 22, 1862, concerning the case of 
the Willo'-the-Wisp, (No. 378, p. 30,) has been referred to. Was this 
'either a waiver of appeal in that case, or the expression of an opinion 
that an appeal was not necessary ? That note does not stand alone. 
The reply of Lord Lyons (pp. 30, 31) seems to recognize that as a mat- 
ter of right the United States might stand on the absence of an appeal ; 
bat it makes an appeal to the magnanimity of the American Govern- 
ment in the particular case. Mr. Seward's answer thereto of April 2, 
1863, gives distinct notice that the appeal is not waived, and that it is 
deem^ necessary before the executive government can be called upon 
to consider the subject. 
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M. 

Mr. Commissioner Frazo'^s opinion in the " Rio Grande^ cases. (Seep. 110^ 

ante.) 

1. The remarks made in the general argument for the claimants urg- 
ing that claims of this character were intended to be referred to this 
commission by Article XII of the treaty, seem nnnecessary, inasmuch as 
our jurisdiction of the cases is not questioned, and cannot be. 

If it is intended to infer that there must be an award of damages^ 
from the fact that there is jurisdiction^ I cannot admit the inference. 
Jurisdiction is merely the power to hear and decide^ and necessarily in- 
volves the duty of deciding favorably or adversely as the circumstances 
shall warrant. 

2. In like manner the somewhat extended remarks of the general 
argument to establish that bona fide trade with the Mexican port of 
Matamoras was not a violation of the blockade, and could not lawfully 
be reached by the blockade, may be put out of the case. Ko such thin^ 
was ever, for a moment, pretended by the United States. If, however^ 
it is intended to suggest the inference that damages must be awarded 
for these captures because it was adjudged that these vessels were in 
fact engaged in that bona fide trade, then I deny the inference. The 
reason is a good one for discharging the vessel, but it has little to do 
with the question whether damages should be given. That depends 
npon the inquiry, was there good apparent cause for making the caii- 
ture. 

3. In view of the instructions to the blockading fleets, (satisfactory to 
Lord Eussell,) of the contemporaneous disavowals of Mr. Seward, and 
of the uniform decisions of the American prize courts, there is no war- 
rant for the assumption ^. 21) that " these captures were intended to 
affect the trade between Great Britain and Mexico." 

4. The doctrine that this commission may, by its decisions, disregard 
the law of nations, in deference to whatever undefined notions of "equity 
and justice" the several members of the commission may happen to 
entertain from time to time, is to me a very great surprise. It brings, 
to mind the remark of an eminent English law judge, resisting the estab- 
lishment of the jurisdiction of the courts of equity in that country, to 
the effect that decisions in equity depended upon the individual con- 
science of whosoever happened to be chancellor, and were therefore as 
uncertain as the length of the chancellor's arm or foot I From such 
equity as that he might well have wished the deliverance of his country. 
The injustice of his reproa<ih is, however, seen in the fact that " equity 
follows the law" — abides by it — not only obeys but maintains it, and 
administers justice according to a system of known and established 
principles sanctioned by precedent; that it does not depend upon the^ 
individual conscience of the judge. 

What is the law of nations which it is insisted this commission may 
disregard I All definitions of it are in accord, substantially, and none 
of them better than Blackstone's, "that which regulates the conduct 
and mutual intercourse of independent states with each other by 
reason and natural justice." It is the natural law applied to nations^ 
in their relations with each other, so far as they have consented that it 
shall be thus applied. It is wanting in some of the essentials of strict 
law, however ; it is not prescribed by a common superior, and its only 
sanction is the public opinion of Christendom. Nor is it a complete 
code having an estdblisbed rule for all questions that may arise. It is^ 
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yet in the period of its growth ; but whenever it does speak it utters 
the rale which the wisdom of the nations has by coaimou consent found 
to be most in consonance with reason and natural justice. When it 
gives a rule for the government of a given case, it furnishes the full 
measure of international obligation in that case — is the only standard 
by which conduct in that case can be properly tested. In other words, 
it ascertains what is "equity and justice^' between nations. 

If seeking to pay a compliment to the eminent men who negotiated 
the treaty, I think one would hardly choose to say, " they authorized 
the mixed conjmission at will to substitute for the rules of right which 
have been sanctioned by all Christian powers and the courts of both 
countries the individual notions of the Commissioners thereafter to bo 
chosen." 

The application sought of the proposition alluded to is, in substance, 
that, though the facts before the prize-court fully justified its judgments^ 
according to the international law as even the British courts would 
themselves declare it to-day, yet this commission may, upon some 
imaginary ground of equity, be bound nevertheless to award damages ! 
I can only say that no such result can occur here, except over the most 
emphatic and decided dissent with which I can oppose it. 

The Science (No. 391) was found at anchor in the roadstead outside 
the mouth of the Eio Grande, within less than a marine league of the 
Texas shore, which was blockaded. Her outward cargo, then discharged, 
had consisted in part of confederate grey cloth, (290 bales.) She was, 
in fact, consigned to Matamoras, and really had discharged her cargo 
there, Matamoras was forty miles up the river. The Texas shore was 
accessible and less than two and a half miles distant. Captured 
November 6, 1863 ; had been there since August 12. 

The Dashing Wave (No. 395) was found at anchor near the Science, 
but further within American waters. No part of her cargo was war 
material. There were, however, two boxes (£12,000) of gold coin, £7,000 
of which belonged to one Caldwell, whose nationality was unknown, but 
it is evident he was not British. It appeared from papers on board that 
at his request Lizardi & Co., British merchants, shipped it as theirs, the • 
bill of lading (p. 193) containing the unusual recital that it was " all 
British property.'' She had discharged no part of her cargo. Caldwell 
had requested this shipment to be made by Lizardi & Co., as their pro- 
perty, in their name, with £5,000 to be advanced by them to him, if their 
consignee at Matamoras approved of proposed investments of it. He 
had specially requested that it be insured, " including the war risk,'' 
(p. 200.) She was, in fact, bound for Matamoras. 

Caldwell made no claim, but a claim was made on behalf of Lizardi 
& Co. forXhe whole £12,000, averring that *' no other persons are interested 
therein," and sworn to by their attorney. Also, in the same behalf and 
to the same broad extent, by Armando Brothers, to whom the consignee 
had indorsed the bill of lading. 

The Volant (No. 388) was captured in American waters, the same as 
the Science and Dashing Wave, loaded by same brokers who leaded the 
Science, and had confederate gray cloth, (15 bales,) being balance of 
invoice sent by Science. The remainder of her cargo was blankets, 
shoes, and woolen stockings, and brandy. She had not discharged her 
cargo. The invoice on board described the cloth (p. 73) as four bales 
bhie mixedj one dark mi^ed^ ten sky blue. It seems that the whole was 
mixed, no sky blue whatever. The manifest showed boots, but no shoes. 

The Sir William Peel (No. 243) was captured at the mouth of the 
Kio Grande, in Mexican waters. She had been there about three months. 
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Tier cargo, as per manifest, had beeu mostly discharged at Matamoras, 
«,nd she had taken 904 bales of cotton, part of her retnrn cargo. She 
had two 25poiind guns mounted, considerable ammanition, small arms, 
tomahawks, cutlasses, &c., for boardirig, engines six feet below water 
line. Burden, 1,044 tons. Signal lights were on her at night. 

A confederate officer, it was sworn, claimed to have received arms from 
her, landed on the coast of Texas at night ; and this was not contradicted, 
though there was opportunity. There is other strong inculpatory evi- 
dence, which is, however, contradicted ; tending to show both the inward 
-and outward cargoes to nave been confederate property. 

The question in all these cases is, whether or not there was probable 
cause for capture. The cargo of each of them was adapted to the Texan 
market ; and there is little doubt that it was expected ultimately to find 
sale there, whether first to enter into the general stock of Matamoras, 
or merely to observe the form of passing through that place in transit 
to Texas. 

It seems from the evidence that merchandise unladen at the mouth of 
the Rio Grande for Matamoras was conveyed to the latter place either 
in small steamers by the river, or in wagons by land. It seems, also, 
that this land transportation by wagons was likewise practicable on the 
Texas side from the coast at the mouth of the river. 

It was a matter of notoriety that enormous supplies of military as well 
as other goods for consumption in the confederacy had been introduced 
through Texas direct, until the blockade of that coast was made eflFec- 
tive, and afterwards through Matamoras. It was equally notorious 
that there was in Texas a great demand for such goods when these ves- 
sels were seized ; and that it was the policy of the rebel authorities to 
ship cotton abroad rather than sell it at home. 

These considerations are mentioned to show the strong temptations 
which existed to introduce goods, and especially arms and ammunition, 
(which could not go through Matamoras,) into Texas direct. And if 
accomplished it would avoid Mexican custom-house scrutiny, duties, 
charges and detentions, and all the inconveniences which flow from 
circuitous and indirect methods. 

• Inasmuch as watchful Federal cruisers were present almost constantly 
any attempt by day to put goods upon the Texas shore would have 
been too hazardous for probable success. If done at all, it must have 
been under cover of darkness, and in small quantities at a time, and by 
the use of small boats. This would consume time, and would be greatly 
facilitated by nearness of the ship to tbe Texas shore. 

**The Science." The foregoing observations apply in all these cases. 
With a burden of only 300 tons, the length of her visit (nearly three 
months) was of itself remarkable. She had the strong temptation to 
violate the blockade, and she had placed herself so near the Texas shore 
that she had the opportunity to do it. These circumstances of suspicion 
she created, and did not explain. If a ship may thus put herself so near 
a blockaded shore for mouths, where, under cover of the night, she can 
land her cargo upon it, and this without any peril or cause of suspicion, 
then, indeed, the right of blockade is less valuable to a belligerent than 
I believe it to be. 

I am thus led to the conclusion, not merely that the judgment of tbe 
Supremo Court in the case of the Science was not clearly wrong, but 
that that judgment was clearly right. 

" The Dashing Wave.'" The foregoing remarks apply with equal force 
to the case of the Dashing Wave, except that she had but recently arrived 
at tlie place where she was seized ; and in this case there is superadded 
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the facts concerning the coin of Caldwell. A Mexican would have no 
occasion thus to conceal his ownership. A Mexican would not have 
feared to make claim in the prize court He was either Mexican or 
confederate, for his country had political troubles. The conclusion is 
difficult to avoid that he was an enemy, and his property liable to cap- 
ture, contaminating all that belonged realty to Lizardi &; Co. 

I perceive no error in the judgment of the Supreme Court in this case, 
except in its failure to condemn the coin as lawful prize. 

"The Volant" is a case much like the Dashing Wave. There was no 
simulated ownership of cargo, but there was an apparent effort to mis- 
lead by the invoice, as to the cloth — to conceal the fiict that it was 
confederate gray. 

I see no sufficient reason to hold in this that the judgment of the 
Supreme Court was wrong. 

"The Sir William Peel'' differs from the other cases in the fact that she 
was captured in Mexican waters, where she had a right to be; though 
it seems from the evidence that she had previously been in Texan 
waters. In all other respects the case is stronger against the ship 
than in either of the others. It is only by giving her the benefit of 
doubts that I can say she should not have been condemned. I am very 
clearly of opinion that there was abundant reason for seizing her and 
sending her in for adjudication. 

That she was taken in Mexican waters was a violation of the sover- 
eignty of Mexico, but not of the rights of the ship and cargo, which 
"% could be interposed for their protection except by Mexico, was the 
doctrine held by the Supreme Court. I think the proposition is fully 
supported by reason and the principles of justice; and that it is a 
sound principle of international law, best in accord with the adjudged 
cases. 

On the question of the assessment of damages in the case of the 
Sir William Peel, Mr. Commissioner Frazer delivered the following 
dissenting opinion : 

Concerning the assessment of damages in the case of the Sir Wil- 
liam Peel, (the judgment of the Supreme Court of the United States 
being deemed erroneous by my colleagues,) I felt constrained to dissent 
aipon an important point. 

The ship, and nearly all the cargo, having been restored, it was mate- 
rial to ascertain the value of the property so restored at the date of restitu- 
tion. If it was then worth as much as when captured, the only legitimate 
<lamages, it seemed to me, would belts use during the period of detention, 
together with costs and expenses. The value, I thought, should be taken 
at the time and place of restitution, and not at a different time. It had 
been ascertained at that time by an appraisement by the prize court, one 
of the appraisers being an agent of the claimants. This appraisement 
was in round numbers, in gold, £67,500. But the claimants chose, at 
very great expense, to take the property to England, where they sold it, 
realizing only £39,600 ; from which has been deducted all expenses of 
removal to England, insurance, and other expenses of its preservation 
:and care after restitution, (a very considerable aggregate,) and these 
net proceeds, deducted from the value at the time of capture, have been 
taken as a part of the damages awarded. I could not resist the conclu- 
sion that the claimants had, after restitution, sacrificed the property 
ibr but little mor^e than half its value ; and I could not agree that the 
United States should suffer that loss. It constitutes about three-fourths 
of the large sum awarded in the case. 
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N. 

Dissenting opinion of Mr. Commissioner Frazer in the case of the Circas- 
sianj Nos. 432, 433, and 444. {Seep. 148, ante.) 

The only lawful object of a blockade is to injure the enemy. Hence 
there cannot, consistently with public law, be a blockade of a port unless 
it be an enemy's port. 

But I am not prepared say that the mere occupancy of a port, how- 
ever precarious and temporary, by the belligerent maintaining the 
blockade thereof, is such a possession as makes the port no longer the 
enemy's, but that of the blockading belligerent, thereby terminating 
the blockade. I know of no authority which goes to that extent. Iq 
such a case I think the question must be regarded as one of first impres- 
sion, open to the just influence of every consideration which should affect 
the decision of a new question. 

But I do not think this question is necessarily involved in the decision 
of the cases growing out of the capture and condemnation of the Cir- 
cassian, and therefore I do not discuss it. 

There has been much criticism of the judgment of the Supreme Court 
in the case of the Circassian, (2 Wall., 135.) That judgment has been 
questioned in quarters entitled to great lespect^ and it has, on such 
occasions, uniformly, I believe, been assumed that at the date of the 
capture of the vessel, (May 4, 1862,) the port of New Orleans was in the 
possession of the United States, a possession which subsequent events 
proved to be (whatever may have been apprehended at the time) perma- 
nent and uninterrupted. And it has been assumed that the Supreme 
Court held that, under such circumstances, the blockade of the port was 
not brought to an end, This is a grave misapprehension, not only of 
historical facts but of the doctrine announced by the Supreme Court ; 
and yet so easy to fall into, that only by care can it be avoided. It i& 
undoubtedly a fact of history that for several days prior to the capture 
at sea, of this ship, the military forces of the United States had actual 
X)ossession of the city of New Orleans, were not there immediately men- 
aced by any hostile force, and ever after held it. It is so natural to con- 
found the city with the port of New Orleans that the error is not won- 
derful. And yet the distinction is very wide, and practically very im- 
l)ortant. 

The city of New Orleans, of which the United States held possession, 
was a municipal corporation, possessing geographical boundaries defined 
by the laws of the State of Louisiana. The boundaries included, at the 
utmost, only so much of that larger territory called the parish of Orleans, 
as lies on the left bank of the Mississippi liiver. But the National Govern- 
ment, having by the Constitution the control of commerce, and conse- 
quently the power to define the geographical limits of the ports of the 
United States, had, by act of Congress taking effect September 16, 1850^ 
declared " that the port of New Orleans shall be and is hereby so extended 
as to embrace the whole parish of New Orleans, on both sides of the 
Mississippi Eiver." (9 Stat, at L., 458.) It was not the city merely, but 
the whole port which had been blockaded. And the question before 
the Supreme Court was not whether the possession of a port by a block- 
ading belligerent puts an end to the blockade. It is a disregard of the 
facts so to state it, and it is a misapprehension of the decision of the court 
to suppose that it was reached by determining that question in the neg- 
-Btive. The real question was deemed by the majority of the court to be 
whether possession of the city by the United States terminated its block- 
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ade of the port. It needs only a careful reading of the opinion of the 
Chief Justice to see that he saw clearly the difference between the city 
and the port of New Orleans; and an examination of the dissenting^ 
opinion of Judge Nelson will also show that he entirely confounded the 
city with the port. 

Is it possible to misunderstand the following language found in the 
opinion of the Chief Justice ! 

It (the blockade) applied not to the city alone, bnt controlled the port which inolnde» 
the whole parish of Orleans and lies on both sides of the Mississippi, and all the port» 
cm that river and on the lakes east of the city. Now, it may be well enough conceded 
that a contlnnous and complete possession of the city and the port and of the approaches 
from the Gnlf, would make a blockade unnecessary, and would supersede it. But at 
the time of the capture of the Circassian there was no such possession. Only the cilt/ 
was occupied, not the port. 

Nothing can be more certain than that the Chief Justice tJwught there 
was an important and very practical distinction between the city and 
the port of New Orleans with reference to the question of blockade. If 
not, then this language, marking so clearly the difference between the 
two things, and dwelling upon the fact that though the city was occu- 
pied by the Federal forces, a very large part of the port was not so occu- 
pied, was idle verbiage, injected into the opinion for no purpose unless 
it may have been to increase its volume ! 

I think the Chief Justice was correct in supposing that the difference 
between the city and the port was of practical importance in the 
case. A little consideration will make this quite apparent. 

No rebel military force, it is true^ occupied that part of the port 
(the right bank of the river, many miles in length) which was not occu- 
pied by the United States on the 4th May, 1862 ; but it was, defactOy 
territory of the rebel belligerent, nevertheless. Trade there was trade 
with the enemy, to prevent which is the lawful purpose of blockade. 
It is dot necessary to the lawful blockade of an enemy's port that the 
enemy should hold it by the presence of a military force. Suppose, then, 
that on the 4th May, 1802, the Circassian had steamed into the port 
with a view to discharge her cargo at any landing on the right bank of 
the river, within the port, rebel merchants, non-combatants, beingready 
to receive it there and transport it into the interior, no portion of the 
goods being contraband, by what right, save that of blockade, could 
the Federal fleet have interfered to prevent it? The position and 
strength of that fleet, it is true, enabled it to capture, without fail, every 
vessel which might have attemped such a thing; but this physical 
ability to capture did not, per se^ confer the right to exercise it ; nor 
did it, per se^ end the blockade. It is said that a municipal regulation 
might have been enacted prohibiting such importations or controlling 
them ; and in execution of such an enactment the force at hand could 
have been employed; but this is no relief from the dilemma. The 
right by municipal regulations to close rebel ports and render trade 
with them unlawful, was claimed by the United States very early in 
the rebellion. It was proposed, but the right to do so was denied by 
Great Britain and other neutral nations, and its exercise was forborne 
in deference to their protests. Even in the argument for the claimant in 
these cases, the right of the United States to exercise sovereign rights 
(and belligerent rights at the same time) against the rebels to the preju- 
dice of neutrals, is earnestly combatted by a gentleman who, as a writer 
upon public law, stand^ deservedly high as an authority, and who, in his^ 
published works, had before expressed the same opinion. Whatever 
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may be true as to that, it is very certain that Great Britain, having 
coiitribated more than any other nation to induce the United States to 
forbear, by denying the right, cannot now fairly claim for her subjects 
the benefit of a principle which, at the time, she so stoutly denied. 
Municipal regulations prohibiting neutral import trade with any part 
of the port of New Orleans not in Federal possession, would have been 
as obnoxious to Great Britain as if a like attempt had been made at 
that time concerning Mobile, Charleston, or Savannah. The principle 
which w^ould have justified it in the one case^ would have maintained it 
in all. 

If the consideration of the case left it doubtful whether the judgment 
of the Supreme Court was in accordance with public law, it would be 
our plain duty, according to all authority, to disallow these claims. So 
much deference in a case of doubt is due to a deliberate judgment of a 
court whose independence, impartiality, and learning has given it a 
character in Great Britain not less lofty than it possesses at home. 

But I do not doubt. Comments and criticisms upon the judgment of 
the court had fallen under my eye ; trusting to which, I confess I had 
been somewhat impressed with serious doubts (to say the least) of the 
legality of the condemnation. But a very careful study of the case 
shows that, in making such criticisms, no account has been taken of the 
important fact that the possession of the United States forces at New 
Orleans did not extend to the whole port when the ship was seized ; no 
such entire possession being anywhere directly asserted. That the er- 
ror is one of inference, resulting from the fact, doubtless, that the wider 
area of the port, as contradistinguished from the city of the same name, 
lias usually escaped attention. It follows, therefore, that the principle 
supposed to be violated by the court was really not violated at all, and 
that the question was not that which has been sometimes supposed. 
It is not, I may hope, improper to say that the best care and judg- 
ment which I am able to bring to the consideration of the case has re- 
sulted in a clear conviction that the condemnation of the Circassian was 
correct. 



O. 

Opinion of Mr. Commissioner Frazer in the cases of tlie Boyne^ tlie Mon- 
mouthy and the Hilja^ Nos. 216, 315, and 467. {See p. 153, ante.) 

The allowance of prospective earnings by vessels was denied by the 
tribunal at Geneva unanimotisly. It is not, so far as I am aware, allowed 
by the municipal law of any civilized nation anywhere. The reason is 
obvious and universally recognized among jurists. It is not possible to 
ixscertain such earnings with any approximation to certainty. There 
are a thousand unknown contingencies, the happening of any of which 
will render incorrect any estimate of them, and hence result in injustice. 

Who can say that the Monmouth would have reached Savannah at 
all ? That she could have procured a cargo of cotton at ^d. per pound, 
the lowest freight in proof! Who can say that she would have got 
better or as good rates as that ? Why could she have done better f 
There is no reason. Who can say that she could have been laden and 
sailed before the blockade would have stopped her ! The witnesses do 



Digitized by 



Google 



agent's report. 253 

not say so, but only *'if she had met no detention or accident/' Can 
this commission say so t It is palpable that we can only conjecture^ 
and conjecture is no fit basis for an award of damages. We should 
have had evidence more satisfactory from the claimant, such as the pre- 
vailing rate of charter of such a vessel at the time and place. Under 
such circumstances we are left to estimate the value of the vessel for 
return-cargo upon very unsatisfactory evidence. I base my estimate 
upon cotton-freight at ^d. per pound, because there is, in my judgment, 
a greater probability, in view of all contingencies, that this is above 
rather than below a just estimate. 

These observations apply also to the case of the Boyne, heretofore^ 
decided. I now doubt whether this is not too much. It assumes that 
each contingency would have been avoided, the happening of any one 
of which would have prevented this vessel from doing as well as some 
others ; and this assumption in favor of the claimant is* quite as much 
as, in my judgment, we may make, with due regard to public law, as 
declared at Geneva, and to the principles of justice, as recognized every- 
where. 

The Monmouth, (No, 315.) The President, by proclamation of April 
19, 1861, gave public notice of a purpose to blockade the ports of South 
Carolina, Oeorgia, and of the States south thereof, announcing that a 
" competent force tcould be posted ^ for that purpose. The proclamation 
announced further that any vessel approaching or attempting to leave 
" either of said ports'' with a view to violate '' such blockade," would be 
warned by the commander of " one of the blockading vessels," who 
would indorse such warning and the date thereof on her register, and 
any subsequent attempt of the same vessel to enter or leave *' the hlock- 
adedport^ (certainly meaning every port covered by the warning) would 
result in capture. It cannot be supposed that it was intended that this 
warning was to be repeated off each port blockaded. 

In these cases the warning was by a vessel blockading Charleston 
and off that port before there was any actual blockading force off Savan- 
nah, and was Indorsed thus : 

Boarded, informed of the blockade, and T\'arned off the coast of all the Southern 
States by the United States steamship Niagara, May 12, 1861. 

EDWARD C. POTTER, 
Lieutenant United States Kavy. 

This warning was not, and is not, disavowed. It must, therefore, have 
the same effect as if the officer giving it had been expressly instructed 
by the highest authority to give it in that form. It must be regarded 
as the act of the United States, and was notice to the vessel that all the 
Southern ports embraced within the proclamation were then actually 
blockaded, and that any subsequent attempt of the vessel warned to 
enter any of such ports would result' in capture. 

A vessel bound for Savannah, thus warued, it is true, might have dis- 
regarded the warning, and could lawfully have proceeded to Savannah 
because there was not, in fact, any force blockading that port. If cap- 
tared she would, unquestionably, have been discharged with damages 
by the prize court. 

JBut must the neutral merchantman run the hazard of attempting to 
enter Savannah) Had she found there an actual blockade and been 
captured, her previous warning would have been good, and her con- 
demnation as good prize would have been certain. There is in the 
facta every element of a strong obligation .upon the United States, and 
in favor of a vessel which, on the faith of the warning given, fully re- 
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spected it, and by so doing suffered loss, to make good that loss. The 
neutral vessel, ignorant as to the facts, had a right to act upon the 
warning; and I am compelled to hold that, in doing so, she acted with 
all prudence and propriety, and that, judging, as her captors must at the 
time, any other course would have been rawness and folly. A regard 
for the interests of his owners, as well as respect for the United States, 
required that the master should abandon any purpose to enter Savan- 
nah. 
These observations apply also to l^os. 216 and 467. 
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L-CORRESPONDENCE BETWEEN MR. FISH AND SIR EDWARD 
THORNTON RELATIVE TO THE FORMATION OF A HIGH 
COMMISSION. 



1. Sir Udicard Thornton to Mr. Fish, 

• ' Washington, January 26, 1871. 

Sir : In compliance with an instraction which I have received from 
Earl Granville, I have the honor to state that her Majesty's government 
deem it of importance to the good relations which they are ever anxious 
shoald subsist and be strengthened between the United States and 
Great Britain, that a friendly and complete understanding should be 
come to between the two governments as to the extent of the rights 
which belong to the citizens of the United States and Her Majesty's 
subjects, respectively, with reference to the fisheries on the coasts of 
Her Majesty's possessions in North America, and as to any other ques- 
tions between them which affect the relations of the United States 
toward those possessions. 

As the consideration of these matters would, however, involve in- 
vestigations of a somewhat complicated nature, and as it is very desir- 
able that they should be thoroughly examined, I am directed by Lord 
Granville to propose to the Government of the United States the ap- 
pointment of a joint high commission, which shall be composed of mem- 
bers to be named by each government; shall hold its sessions at 
Washington ; and shall treat of and discuss the mode of settling the 
different questions which have arisen out of the fisheries, as well as all 
those which affect the relations of the United States toward Her 
Majesty's possessions in North America. 

I am confident that this proposal will be met by your Government in 
the same cordial spirit of friendship which has induced Her Majesty's 
government to tender it, and I cannot doubt that in that case the 
result will not fail to contribute to the maintenance of the good relations 
between the two countries which I am convinced the Government of the 
United States, as well as that of Her Majesty, equally have at heart. 

I have the honor to be, with the highest consideration, sir, your most 
obedient, humble servant, 

EDWARD THORNTON. 

Hon. Hamilton Fish, <fec., c6c., cfcc. 



2. Mr. Fish to Sir Edward Thornton. 

Department of State, 

Washington^ January 30, 1871. 
SiE : 1 have the honor to acknowledge the receipt of your note of Jan- 
uary 26, in which you inform me, in compliance with instructions from 
Earl Granville, that Her Majesty's government deem it of importance 
to the good relations which they are ever anxious should subsist and be 
strengthened between the United States and Great Britain, that a 
friendly and complete understanding should be come to between the 
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two governments as to the extent of tbe rights which belong to the cit- 
izens of the United States and Her Majesty's subjects, respectively, 
with reference to the fisheries on the coast of Her Majesty's possessions 
in North America, and as to any other qnestions between them which 
affect the relations of the United States toward those possessions; and, 
further, that as the consideration of these questions would involve in- 
vestigations of a somewhat complicated nature, and as it is very desir- 
able that they should be thoroughly examined, you are directed by Lord 
Granville to propose to the Government of the United States the ap- 
pointment of a joint high commission, which shall be composed of mem- 
bers to be named by each government; shall hold its sessions at Wash- 
ington ; and shall treat of and discuss the mode of settling the different 
questions which have arisen out of the fisheries, as well as all those 
which affect the relations of the United States toward Her Majesty's 
possessions in North America. 

I have laid your note before the President, who instructs me to say 
that he shares with Her Majesty's government the appreciation of the 
importance of a friendly and complete understanding between the two 
governments with reference to the subjects specially suggested for the 
consideration of the proposed joint high commission, and he fully rec- 
ognizes the friendly spirit which has prompted the proposal. 

The President is, however, of the opinion that without the adjust- 
ment of a class of questions not alluded to in your note, the proposed 
h^gh commission would fail to establish the permanent relations and the 
Sincere, substantial, and lasting friendship between the two govern- 
ments which, in common with Her Majesty's government, he desires 
should prevail. 

He thinks that the removal of the differences which arose during the 
rebellion in the United States, and which have existed since then, grow- 
ing out of the acts committed by the several vessels which have given 
rise to the claims generically known as the ^^Alabama" claims, will also 
be essential to the restoration of cordial and amicable relations between 
the two governments. He directs me to say that, should Her Majesty's 
government accept this view of this matter, and assent that this sub- 
ject also may be treated of by the proposed high commission, and may 
thus be put in the way of ^ final and amicable settlement, this Govern- 
ment will, with much pleasure, appoint high commissioners on the part 
of the United States, to meet those who may be appointed on behalf of 
Her Majesty's government, and will spare no efforts to secure, at the 
earliest practicable moment, a just and amicable arrangement of all the 
questions which now unfortunately stand in the way of an entire and 
abiding friendship between the two nations. 

I have the honor to be, with the highest consideration, sir, your obe- 
dient servant, 

HAMILTON FISH. 

Sir Edward Thornton, K. C. B., cfcc, <fea, <fec. 



3. Sir Edward Thornton to Mr. Fish. 

Washington, February 1, 1871. 
Sir : I have the honor to acknowledge the receipt of your note of the 
30th ultimo, and to offer you my sincere and cordial thanks for the 
friendly and conciliatory spirit which pervades it. 
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With reference to that part of it in which you state that the President 
thinks that the removal of the differences which arose daring the 
rebellion in the United States, and which have existed since then, grow- 
ing out of the acts committed by the several vessels which have given 
rise to the claims generally known as the ''Alabama" claims, will also 
be essential to the restoration of cordial and amicable relations between 
the two governments, I have the honor to inform you that I have sub- 
mitted to Earl Granville the opinion thus expressed by the President of 
the United States, the friendliness of which, I beg you to believe, I 
fully appreciate. 

I am now authorized by his lordship to state that it would give Her 
Majesty's government great satisfaction if the claims commonly known 
by the name of the "Alabama" claims were submitted to the considera- 
tion of the same high commission by which Her Majesty's govern- 
ment have proposed that the questions relating to the British posses- 
sions in North America should be discussed, provided that all other 
claims, both of British subjects and citizens of the United States, 
arising out of acts committed during the recent civil war in this coun- 
try, are similarly referred to the same commission. The expressions 
macle use of in the name of the President in your above-mentioned note 
with regard to the "Alabama " claims convince me that the Govern- 
ment of the United States will consider it of importance that these 
causes of dispute between the two countries should also, and at the same 
time, be done away with, and that you will enable me to convey to my 
government the assent of the President to the addition which they thus 
propose to the duties of the high commission, and which cannot fail to 
make it more certain that its labors will lead to the removal of all dif- 
ferences between the two countries. 

I have the honor to be, with the highest consideration, sir, your most 
obedient, humble servant, 

EDWARD THOENTON. 

Hon. Hamilton Fish, cfcc, c6c., &c. 



4. Mr. Fish to Sir Edward Thornton. 

Depabtment op State, 

WashingtoHy February 3, 1871. 

Sib : I have the honor to acknowledge the receipt of your note of the 
Ist instant, in ^hich you inform me that you are authorized by Earl 
Granville to state that it would give Her Majesty's government great 
satisfaction if the claims commonly known by the name of the "Alabama 
claims" were submitted to the consideration of the same high commission 
by which Her Majesty's government have proposed that the questions 
relating to the British possessions in North America should be discussed, 
provided that all other claims, both of British subjects and citizens of 
the United States, arising out of acts committed during the recent 
civil war in this country, are similarly referred to the same commission. 

I have laid your note before the President, and he has directed me to 
express the satisfaction with which he has received the intelligence that 
Earl Granville has authorized you to state that Her Majesty's govern- 
ment has accepted the views of this Government as to the disposition to 
be made of the so-called "Alabama claims." 

He also directs me to say with reference to the remainder of your note, 
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that if there be other and further claims of British subjects, or of Amer- 
ican citizens, growing out of acts committed during the recent civil war 
in this country, he assents to the propriety of their reference to the same 
high commission ] but he suggests that the high commissioners shall 
consider only such claims of this description as may be presented by the 
governments of the respective claimants at an early day, to be agreed 
upon by the commissioners. 

I have the honor to be, with the highest consideration, sir, your obe- 
dient servant, 

HAMILTON FISH. 

Sir Edward Thornton, K. O. B., 
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Department of State, 
, Wmhingtofij February 20, 1871. 

Sib : The President having, by and with the advice and consent of 
the Senate, appointed you to be a commissioner of the United States in 
a joint high commission between the United States and Great Britain, 
I herewith inclose your commission. You will be pleased to inform this 
Department of th^ receipt of it, and, should it be accepted, of the name 
of the State or county iq which you were born. I also inclose a blank 
form of the oath of allegiance, which, in the event of your acceptance, 
you will please execute, and return to this Department for file. 
I am, sir, your obedient servant, 

HAMILTON FISH. 

Hon. KOBEBT O. SOHENCK. 

The same to the Hon. E. R. Hoar, Hon. Samuel Nelson, Hon. 
GEOBaE H. W1LJ.1AMS. 



I, Roberto. ScheDCk, having been appointed a commissioner of the United States in 
a joint high coniuiission between the United States and Great Britain, do solemnly 
swear that I have never voluntarily borne arms against the United States since I have 
been a citizen thereof; that I have voluntarily given np aid, countenance, counsel, or 
encouragement to persons engaged in armed hostility thereto; that I ha/e neither 
sought nor accepted, nor attempted to exercise the functions of, any office whatever 
under any authority or pretended authority in hostility to the United States; that I 
have not yielded a voluntary support to any pretended government, authority, power, 
or constitution, within the United States, hostile or inimical thereto. And I do further 
swear (or affirm) that, to the best of my knowledge and ability, I will support and 
defend the Constitution of the United States against all enemies, foreign and domestic ; 
that I will bear true faith and allegiance to the same; that I take this obligation 
freely, without any mental reservation or purpose of evasion ; and that I will well and 
faithfully discharge the duties of the office on which I am about to enter : so help me 
God. . 

Sworn to and subscribed before me this day of . 



APPOINTMENT OF SECRETAEY. 

Executive Mansion, 
Washington^ February 14, 1871. 
To J. O. Bancroft Davis, Esq., 

AHsintant IStcretary of State : 
You are hereby clesiKua'ted and directed to perform the duties of sec- 
retary of the coin III i^$!5ioIle^s on behalf of the United States iu the joint 
high comiuistiion, to meet iu VVa^shingtou for the cousideratiou of the 
questious peudiug between the Uuited States aud Great Britain. 

U. S. GKANT. 
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ON, February 25, 1871. 
ae appointment to the daties 
, " oimission between the United 

o President has been pleased to 
ae oath of office and allegiance, which 
od by law. 
tnat I was born in the State of Ohio. 
be, very respectfully, your obedient servant^ 
ROBERT C. SOHENCK. 

y:^uini of State. 



Washington, March 1, 1871. 
^ua^e the honor to acknowledge the receipt from the Depart- 
""^e of a commission from the President, appointing me " to 
ssioner of the United States in a joint high commission 
United States and Great Britain," and to inform you that 
same. I have taken and subscribed the requisite oath, 
jen duly certified, and is inclosed herewith. I was bom in 
the commonwealth of Massachusetts, 
sir, very respectfully, your obedient servant, 

EBENEZER R. HOAR. 
0on. Hamilton Fish, 

Secretary of State. 



WAsmNGTOifj^March 4, 1871. 
Sir : I have the honor to acknowledge the receipt from you of a com- 
mission from the President as one of the commissioners in a joint high 
commission between the United States and Great Britain, and accept 
the appointment. I am a native of the State of New York. 
Yours, very truly, 
^ GEO. H. WILLIAMS. 

Hon. Hamilton Fish, 

Secretary of StatCj Washington, D. G. 
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Ill -INSTRUCTIONS TO THE AMERICAN COMMISSIONERS. 



Mr. Fish to General SchencJc. 

Department of State, 

Washington^ February 22, 1871. 

Sib : Your high character and experience in public aftairs, and the 
familiarity which your long service under the Federal Government 
has given you of the questions to be discussed and treated by the joint 
commission, of which you have been appointed a member, seem to 
render unnecessary any instructions upon the questions that will come 
under the consideration of that body. 

Another consideration, more personal to the undersigned, forbids an 
attempt on his part to give instructions to his associates on the com- 
mission. 

You will receive herewith a confidential memorandum or brief, em- 
bodying a reference to correspondence of this Department, and to the 
history of several of the questions which may be discussed by the com- 
mission, viz : 

I. The fisheries. 

II. The navigation of the Saint Lawrence. 

III. Reciprocal trade between the United States and the Dominion of 
Canada. 

IV. Northwest water-boundary and the island of San Juan. 

V. The claims of the United States against Great Britain on account 
of acts committed by rebel cruisers. 

VI. Claims of British subjects against the United States for losses 
and injuries arising out of acts committed during the recent civil war 
in the United States. 

It is hoped that this memorandum, which has been prepared in this 
Department, may aid you by its references in the consideration of the 
several questions on which it treats. 

The President commits the discussion and treatment of the several 
qaestions to the joint discretion of yourself and your associates. 

The sittings. of the commission being in this city, you will have the 
opportunity, of which he expects you to avail yourself, of consulting 
with him from time to time, and upon any points in which you may 
have serious doubts, and you can also cautiously and confidentially 
ascertain the views and opinions of Senators, to whom, in case your 
negotiations shall result in a treaty or convention, that result must be 
sabmitted for their constitutional advice and consent. 

One point not referred to in the accompanying memorandum will 
probably be brought to the consideration of the Joint Commission, viz : 
Some agreement between the two Governments defining their respective 
rig'hts and duties as neutrals in case the other Government be engaged 
ill war with a third power. 

It is enough that the subject be indicated and your attention to it 
asked as one of the impoitant questions that may engage the considera- 
tions of the commission. 
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Tbe President hopes that whatever principles may be established or 
recognized in connection with this subject shall be considered equally S 
applicable to the period covered by the late civil war in this countrji >^ 
and the future. — 

I have the honor to be, sir, your obedient servant, 

HAMILTON FISH. "= 
Hon. Robert G. Schenck. 
(The same to each member of the commission.) e.. 



Incloaure. 



Confidential memorandum for the use of the Commissioners on the /< 
l)art of the United States in the American-British Joint High Commis- ^ 
sion, Washington, 1871: 

I. Correspondence between Mr. Fish and Sir Edward Thornton j>rc- 
Uminary to the negotiation. (For this correspondence see ante, 
page 263 et seq.) 
II. The fisheries, post^ page 277. 

III. Navigation of the Saint Lawrence, |>o«^, page 289. 

IV. Keciprocal trade between the United States and the Dominion of ^ 

Canada, post, page 292. 
V. Northwest water- boundary and the island of San Juan, posU 

page 306. 
VI. The claims of the United States against Great Britain on account 

of acts committed by rebel cruisers, post, page 319. 
VII. Claims of British subjects against the United States for losses and 
injuries arising out of acts committed during the recent civil 
war in the United States, post, page 362. 
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CONFIDENTIAL MEMORANDUM FOR THE USE OF THE COMMISSIONERS ON THE 
PART OF THE UNITED STATES IN THE AMERICAN-BRITISH JOINT HIGH 
COMMISSION, WASHINGTON, 1871. 



II.-THE FISHERIES. 



1. RIGHTS AS DEFINED BY TREATY. 

The convention of 1818, hereinafter referred to, gives to American 
fishermen — 

1. The right, in common with British fishermen, to fish within three 
marine miles of the laud on all the coasts marked red, blue, and yellow, 
respectively, on the annexed map. 

2. Prior to the negotiation of the treaty of 1818, France had secured 
for her fishermen, by treaty with Great Britain, a similar right on all 
the coasts marked red. Hence it follows that the American fishermen, 
as to that portion of the coast, enjoy the right to fish in common with 
the French as well as the British fishermen. 

3. The additional right as to the coast marked bine to landy and dry^ 
ayid mire fish, so long as the coast is unsettled. 

f As to this right, it is to be observed that it is said to be important as to 
the cod-fisheries, but unimportant as to the mackerel-fisheries. The cod 
are usually split and dried on shore; the mackerel are cured on board.] 

4. The " privilege " is also reserved to the American fishermen to en- 
ter the British North American bays or harbors, not included within 
the limits of coast so marked in colors, "for the purpose of- shelter and 
of repairing damages therein, of purchasing wood, and of obtaining 
water, and for no other purpose whatever.'' 

[The United States claim that this is a privilege to their . fishing- ves- 
sels to go in and out of those bays and harbors for the purposes named 
without the customhouse formalities, and is not to be confounded with 
the right which all vessels which bear the flag of the United States have 
to enter the open British ports for the purpose of trade^^ or any other 
purpose lawful under the customs of nations.] 

5. Except as above defined, the United States rienounce forever the 
liberty to take, dry, or cure fish within three marine miles of any of the • 
coasts, bays, creeks, or harbors of the British dominions in America. 

2. CHARACTER OF THE FISHERIES. 

The fisheries are known as the deep-sea and the tn-«^re«fisheries. 

The latter are principally for herring and mackerel \ and are under- 
stood to have been the principal cause of the trouble. The former in? 
elude, and in fact mainly consist of, the cod and halibut fisheries. 

3. VALUE OF THE BRITISH COLONIAL MARINE FISHERIES. 

The valueof these fisheries, as given in the latestaccessible retums,1s-^ 

Quebec - 81, 046, 240 40 

Ilfew Brunswick 638, 676 00 

:!frova Scotia 2, 501, 507 00 

Newfoundland 7,005,807 40 

Prince Edward Island 169, 680 00 

Magdalen Islands 71,356 00 

Total 11,433,067 00 
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278 GENERAL APPENDIX. 

The fisheries of Newfoundland are prii.cipally deep-sea fisheries. The 
consul at Halifax gives it as his opinion that " of the aggregate prod- 
ucts of the whole colonial fisheries, the inshore fisheries — which are 
pursued chiefly for mackerel and herring — constitute the smaller por- 
tion ; probably not more than one-fourth of the whole.'' 

4. VALUE OF THE AMERICAN FISHERIES. 

Mr. Mortimer Jackson, the consul at Halifax, says : " The number of 
American fishing- vessels engaged in the deep-sea fisheries off the coasts 
of the British North American provinces is, as near as can be estimated, 
about 1,400, with an aggregate tonnage of nearly 100,000 tons, employ- 
ing about 17,000 men. They pursue the fisheries on the hanks of New- 
foundland, in the Gulf of Saint Lawrence, and on the western banks. On 
the banks the fisheries are pursued for cod and halibut, and in the Gulf of 
Saint Lawrence principally for mackerel. The capital employed in these 
fisheries is estimated at between eight and nine millions. The aggregate 
annual yield is about seven millions of dollars. The deep-sea fisheries 
are exclusive of the in-ahore fisheries, which were alone affected by the 
abrogation of the reciprocity treaty. During the existence of that 
treaty, and subsequently, to a limited extent, under the license system, 
the inshore fisheries were pursued by our fishermen chiefly for mackereL 
TJie quantity so taken^ however^ did not exceed^ on an average^ in any one 
year J more than one-fourth of the whole caUh of that description of fish.^ 
{Manuscript dispatch No. 397, January 23, 1871. 

Mr. E. H. Derby,of Boston, says : " The fisheries of the State of 
Massachusetts for whale, cod, mackerel, and herring produce yearly 
about twelve millions of dollars, of which less than a sixth are usually 
drawn from our fisheries in the Gulf of Saint Lawrence." {Manuscript 
Review of the Ottawa Revieio of the President s Message) 

5. MARKETS FOR CANADIAN FISH. 

The l^ewfoundland-cured codfish find a large market in Spain, Portu- 
gal, the Mediterranean, South America, and the West Indies. 

With that exception, the United States furnish the best market. This 
market, especially as to mackerel, has not been injured by the abroga- 
tion of the reciprocity treaty. 

" It was fully demonstrated, during the existence of the reciprocity 
treaty, that the admission of American fishing-vessels to a common 
participation in the privileges accorded to British vessels, instead of 
being injurious, was, on the whole, beneficial to the interests of the 
provincial fishermen." {Manuscript report of the consul at Ralifa^y Jan- 
uary 23, 1871.) 

6. DIPLOMATIC HISTORY. 

The in-shore fisheries were acquired to Great Britain by the treaty 
of Paris, f 1763,) which terminated the French dominion on this conti- 
nent, and were enjoyed from that time till the Revolution by the inhab- 
itants of the original thirteen States in common with the other inhabi- 
tants of the British empire. 

In the negotiations preceding the treaty of '83, an attempt waa made 

im Not 30l ^ induce the American commissions to give up the fisheries, 

which John Adams met by saying, " I will never put my hand 

to any article without satisfaction about the fisheries." Finding the 
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commissioners firm on this question, the provisional articles were signed 
November 30, 1782, and 

"The definitive treaty of peace" was signed, of which the 3d article 
(being identical with Article III of the provisional article) read i783,sept. a. 
thus : 

Article III. 

It is agreed that the people of the United States shall continue to eigoy unmolested 
the right to take fish of every kind on the Grand Bank, and on all the other banks of 
Newfoundland ; also in the Gulf of Saint Lawrence, and at all other places in the sea 
where the inhabitants of both countries used at any tinie heretofore to fish ; and also 
that the inhabitants of the United States shall have liberty to take fish of every kind 
on such part of the coast of Newfoundland as British fishermen shall use, (but not to 
dry or cure the same on that island ;) and also on the coasts, bays, and creeks of all 
other of His Britannic Majesty^s dominions in America ; and that the American fisher- 
men shall have liberty to dry and cure fish in any of the unsettled bays, harbors, and 
creeks of Nova Scotia, Magdalen Islands, and Labrador, so long as the same shul re- 
main unsettled ; but so soon as the same, or either of them, shall be settled, it shall not 
be lawful for the said fishermen to dry or cure fish at such settlement, without a previous 
agreement for that purpose with the inhabitants, proprietors, or possessors of the 
ground. 

The fisheries were among the questions discussed by the commis- 
sioners for negotiating the treaty of peace that closed the war of 
1812. The United States commissioners claimed that the treaty *"*" ^*' 
of 1783 conferred no new rights upon the United States; that it was an 
agreement as to a division of property which took place on the division 
of the British empire after the success of the American Eevolution, and 
was not in that respect abrogated by war. The British commissioners, 
on the other hand, held that, while the treaty of 1783 recognized the 
right ot the United States to the deep-sea fisheries, it conferred privileges 
as to the inshore fisheries and the use of the shores which were lost by 
a declaration of war. The parties being unable to agree, {see Am. 8t, 
Pap.j For, Rel.j vol, 3, pages 732 et seq,) 

The treaty of Ghent was concluded without allusion to the 
fisheries. ^'"•^•"•*' 

Lord Bathurst instructed the governor of Newfoundland that " on 
the declaration of war by the American Government, and the wis, jn™, ir. 
consequent abrogation of the then existing treaties, the United States 
forfeited, with respect to the fisheries, those privileges which are purely 
conventional; and, as they have not been renewed by stipulation in 
the present treaty, the subjects of the United States can have no pre- 
tense to any right to fish within the British jurisdiction, or to use the 
British territory for purposes connected with the fisheries." (Review 
of Presidenfs Message^ Ottawa, December j 1870.) 

This position resulted in a long correspondence between Mr. John 
Quincy Adams and Lord Bathurst, which ended by the British wia-ie, 
government adhering to its position. The correspondence may be 
found in Foreign Relations^ vol. 4, page 352 et seq. 

Mr. Bagot, British minister at Washington, reasserting Lord Bath- 
nrst's construction of the treaty of 1783, and of the effect of me, not. 27. 
the war, proposed a new arrangement, upon the basis of a concession 
of the right to cure fish on certain coasts, to fish within British limits 
on certain coasts, and of a renunciation of the right to fish within those 
limits on all other coasts. The first proposition made was not an 
acceptable one. 

Another proposition was made, which, although not accepted, ap- 
pears to have been the basis of the subsequent arrangement. d«. 31. 
{lb,j page 365 et seq.) 

Instructions having been issued by Great Britain to seize foreign 
vessels fishing or at anchor in any of the harbors or creeks isi7.Aiif.& 
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in her Majesty's British North American possessions, or within their 
maritime jurisdiction, and send them to Halifax for adjudication, sev- 
eral vessels were seized, and information officially communicated to 
tb is Government. {Ib.j page 379.) - 

Mr. Gallatin, envoy extraordinary and minister plenipotentiary to 
1918, MajM. France, and Mr. Bush, envoy extraordinary and minister plen- 
ipotentiary to Great Britain, were then empowered " to agree, treat, 
consult, and negotiate, of and concerning the general commerce be- 
tween the United States and Great Britain and its dominions or depend- 
encies, and such other matters and subjects interesting to the two na- 
tions as may be given to them in charge, and to conclude and sign a 
treaty or treaties, convention or conventions, touching the premises.'' 
. ( J&., page 372.) 

Their instructions related to the prolongation of the treaty of com- 
.inerce of 1815, (8 8tat, at Large^ 228;) to the commerce and intercourse 
with the British colonies in the West Indies and Xorth America ; to in- 
demnity to the owners of slaves carried away after the ratification of 
the treaty of Ghent; to the boundary -line between the United States 
and the British possessions ; and to the fisheries. (lb., pages 371-2.) 

They arranged for all these points, except the commerce with the col- 
onies, in which the British ministry of that day were not disposed to 
allow the United States to share. {lb., page 380.) 

At the third conference of the commmissioners the American pleu- 
sepiember 17. ipotcntiaries submitted their proposed articles, among whicli 
was the following relating to the fisheries : 

Article A*. 

Whereas differences have arisen respecting the liberty claimed by the United Staten 
for the inhabitants thereof to take, dry, and cure fish on certain coasts, bays, harbors, 
and creeks of His Britannic Majesty's dominions in America, it is agreed between the 
high contracting parties that the inhabitants of the said United States shall continue to 
enjoy f unmolested, forever, the liberty to take fish of every kind on that part of the south- 
ern coast of Newfoundland which extends from Cape Kay to tlie Rameau Islands, and 
the western and northern coast of Newfoundland from the said Cape Ray to Qnirpon 
Island, on the Magdalen Islands, and also on the coasts, bays, harbors, and creeks from 
Mount Joli, on the southern coast of Labrador, to and through the Straits <»f Belleisle, 
and thence northwardly indefinitely along the coast ; and that the American fishermen 
shall also have liberty, forever, to dry and cure fish in any of the unsettled bays, 
harbors, and creeks of the southern part of the coast of Newfouudlaud, here above 
described, of the Magdalen Islands^ and of Labrador, a« here above described ; but so soon 
as the same, or either of tAem, shall be settled, it shall not be lawful for the said fisher- 
men to dry or cure fish at such settlement without previous agreement for that purpose 
with the inhabitants, proprietors, or possessors of the ground ; and the United States 
hereby renounce any liberty heretofore enjoyed or claimetl by the inhabitants thereof 
to take, dry, or cure fish on or within three marine miles of any of the coasts, bays, 
creeks, and harbors of His Britannic Majesty^s dominions in America not included 
within the above-mentioned limits : Provided, hotvever. That the American fishermen 

- shall be admitted to enter such bays and harbors for the purpose on/^ of obtaining skel- 
ter, toood, water, and bait, but under such restrictions as may be necessary to prevent their dry- 
ing or curing fish therein, or in any other manner abusing the j>rtn/«^«! hereby reserved 

(to them. 

At the fifth conference the British plenipotentiaries presented a 
coanter project, of which the part relating to [the fisheries was 
in the following language : 

Article A. 

It is agreed that the inhabitants of the United States shall have liberty to take fish 
of every kind on that part of the western coast of Newfoundland which extends from 

* The words in italics were erased as the article was finally agreed to, and, in moat 
I, other words snbstitnted in their places. (See post) 
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Cape Ray to the Quirpon Islands, and on that part of the southern and eastern coast 
of Labrador which extends from Mount Joli to Huntingdon Inlands. And it is further 
agreed that the fishermen of the United States shall have liberty to dry and cure fish 
in any of the unsettled bays, harbors, and creeks of the said south and east coast of 
Labrador, so long as the same shall remain unsettled ; bnt as soon as the same, or any 
part of them, shall be settled, it shall not be lawful for the said fishermen to dry or 
core fish without a previous agreement for that purpose with the inhabitants, proprie- 
tors, or possessors of the ground. 

And it is further agreed that nothing contained in this article shall be construed to 
give to the inhabitants of the United States any liberty to take fish within the rivers 
of His Britannic Majesty's territories, as above described ; and it is agreed on the part 
of the Unite<l States that the fishermen of the United States resorting to the mouths of 
such rivers shall not obstruct the navigation thereof, nor wilfully injure nor destroj^ 
the fish within the same, either by setting nets across the mouths of such rivers or by 
any other means whatever. 

His Britannic Majesty further agrees that the vessels of the United State, hona fide 
engaged in such fishery, shall have liberty to enter the bays and harbors of any of His 
Britannic Majesty's dominions in North America for the purpose of shelter or of repair- 
ing damages therein, and of purchasing wood and obtaining water, and for no other 
purpose, and all vessels so resorting to the said bays and harbors shall be under such 
restrictions as may be necessary to prevent their taking, drying, or curing fish therein. 

It is further well understood that the liberty of taking, drying, and curing fish, 
granted in the preceding part of this article, shall not be construed to ext^jnd to any 
privilege of carrying on trade with any of His Britannic Majesty's subjects residing 
within the limits hereinbefore assigned to the use of the fishermen of the United States 
for any of the jjurposes aforesaid. 

And in order the more effectually to guard against smuggling, it shall not be lawful 
for the vessels of the United States engaged in the said fishery to have on board any 
goods, wares, or merchandise whatever, except such as may be necessary for the prose- 
cntion of the fishery or the support of the fishermen while engaged therein, or in the 
prosecution of their voyages to and from the said fishing-grounds. And any vessel ot 
the United States which shall contravene this regulation may be seized, condemned, 
and ctmfiscated, together with her cargo. 

The American plenipotentiaries replied to this as follows : ,^,18, od. 7. 

FISHERIES. 

The American idenipotentiaries are not authorized by 'their instructions to assent to 
any article on that subject which shall not secure .to the inhabitants of the United 
States the liberty of taking fish of every kind on the southern coast of Newfoundland 
from Cape Ray to the Ramea Islands, and on the coasts, bays, harbors, and creeks from 
Mount Joli on the southern coast of Labrador to and through the Straits of Bclleisle, 
and thence northwanllj' indefinitely along the coast, and also the liberty of drying and 
curing fish in any of the unsettled bays, harbors, and creeks of Labrador, and of the 
soQthern coast of Newfoundland, as above described, with the proviso respecting such 
of the said bays, harbors, and creeks as may be settled. 

The liberty of taking fish within rivers is not asked. A positive clause to except 
them is unnecessary, unless it be intended to comprehend under that name waters 
which might otherwise be considered as bays or creeks. Whatever extent of fishing- 
ground may be secured to American fishermen, the American plenipotentiaries are not 
prepared to accept it on a tenure or on conditions difterent from those on which the 
whole has heretofore been held. Their instructions did not anticipate that any new 
terms or restrictions would be annexed, »is none were suggested in the proposals ma<le 
by Mr. Bagot to the American Gk)vernnient. The clauses forbidding the spreading of 
nets, and making vessels liable to confiscation in case any articles not wauted for car- 
rying on the fishery should be found on board, are of that description, and would expose 
tShe fishermen to endless vexations. 

At the sixth conference the America.! plenipotentiaries declared that 
they could not agree to the article on the fisheries brought for- ^^ ^ 

ward by the British plenipotentiaries at the preceding confer- *^ °^'' 
ence. (16., page 392.) 

The British plenipotentiaries presented the following article as to the 
fisheries: oct is. 
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Article A.* 

Whereas differences bave arisen respecting the liberty claimed by the United States 
for the inhabitants thereof to take, dry, and cure fish on certain coasts, bays, harbors, 
and creeks of His Britannic Majesty's dominions in America: 

It is agreed between the high contracting parties that the inhabitants of the said 
United States skull have, forever ^ in common with the subjects of His Britannic Majesty, the 
libei-ty to take fish of every kind on that part of the southern coast of Newfoundland 
which extends from Cape Ray to the Ramea Islands ; on the western and northern 
coast of Newfoundland, from the said Cape Ray to the Quirpon Islands ; on the shores 
of the Magdalen Islands, and also on the coasts, bays, harbors, and creeks from Mount 
Joli, on the southern coast of Labrador, to and through the Straits of Belleisle ; and 
thence northwardly, indefinitely, along the coast, loithout preju4ic€, however, to any of 
the exclusive rights of the Hudson Bay Company ; and that the American fishermen shall 
also have liberty, forever, to dry and cure fish in any of the unsettled bays, harbors, 
and creeks of tlie southern part of the coast of Newioundland, here above described, 
and of the coast of Labrador ; but so soon as the same, or any portion thereof shall be 
settled, it shall not be lawful for the said fishermen to dry or cure fish at such portion 
so settled without previous agreement for such purpose with the inhabitant*, proprie- 
tors, or possessors of the ground. 

And the United States hereby renounce, /orerer, any liberty heretofore enjoyed or 
claimed by the inhabitants thereof to take, dry, or cure fish on or within three marine 
miles of any of the coasts, bays, creeks, or harbors of His Britannic Majesty's domir.- 
ions in America not included within the above-mentioned limits : Provided, however, 
That the American fishermen ^liall be admitted to enter such bays or harbors for the 
X)urpose ot shelter, and of repairing damages therein, of purchasing wood and obtaining 
water, and for no other purpose whatever. But they shall be under such restrictions as may 
be necessary to prevent their taking, dry iug, or curing fish therein, or in any other manner 
whatever abusing the privileges hereljy reserved to them. 

This article was accepted by the American commissioners, and is 
identical witti article incorporated in the convention. (8 Stat, at Large^ 
page 248.) 

The comparison of this article with the article submitted by the 
1818 Oct. 80 ^"^^rican commissioners, on the 17th of September, shows 
818, Oct. 80. ^^^^ ^^^ ^^^^ material change made, so far as the present dis- 
cassiou is concerned, was in the exclusion of the word " bait.^ It is 
represented that the "bait" referred to in the treaty must have been 
bait for "co^,'' which were caught in those waters, as the mackerel- 
fisheries in those waters did not begin till several years after that time. 
It was, therefore, within the letter and spirit of the convention to deny 
to American fishermen the right to catch that bait in those waters. 
The favorite bait for the mackerel is said to be caught only off the coast of 
Maine, and not to be found in Canadian waters. If this is correct, it 
could not have been intended to deny to our fishermen the right to pur- 
oJuise that bait in British ports. 

Was passed in the Imperial Parliament the " Act to enable his Ma- 
jesty to make regulations with respect to the taking and curing 
1819, June 14 ^^^ ^^ ccrtrtlu parts of the coast of Newfoundland, Labrador, 
and His Majesty's other possessions in North America, according to 
a convention made between His Majesty and the United States of 
America." It is by this statute declared to be unlawful tbr peraons, 
not natural-born British subjects, to fish for, in a foreign vessel, take, 
dry, or cure any fish within three marine miles of any coasts, bays, 
creeks, or hari>ors whatever, in any British port in America, not in- 
cluded within the limits specified and described in the first article of 
the convention of I8I8. 

It is further declared that it may be lawful for the United States fish- 
ermen to enter into such bays or harbors, for the purpose of shelter and 

*The words in italics were inserted by the British commissioners in lieu (generally) 
of other words erased from the project submitted by the American commissioners on 
the 17th of September. In some cases the words in italics are additions. (See ante.) 
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repairing damages therein, and of purchasing wood, and of obtaining 
wat^r, and for no other purpose whatever ; that the governor of New- 
foundland is invested with power to order such persons to depart ; and 
that persons refusing to depart after notice, or neglecting to conform to 
regulations, shall forfeit two hundred pounds. (Sabitu^s Fisheries^ 394,) 

In the spring of the year the schooner "Charles" was seized for a 
breach of this act, in returning to a harbor a second time after ^^^ 

warning, "the weather being fine and moderate the whole 
time.'^ (S. Rv. Doc. 100, 32d Con., Ist sess.^ p<ige 5.) 

It appearing that the Charles, during her detention, had been used as 
a British cruiser, the vessels captured by her were restored, 
and official information thereof given. {Ibid,, page 11.) iew,juneia 

Mr. Vaughn informed Mr. Clay that "the Charles had. been regularly 
condemned in the vice-admiralty court of the province of New ^ ^^ ^ 
Brunswick, and that it was not expected that the Government ***•''*• ' 
of the United States would lend further countenance to the complaints 
of the owners." {Ibid,, page 54.) 

It does not appear thai there was any further correspondence about 
this vessel. 

More or less correspondence took place about the "Reindeer" and the 
" Ruby," which were rescued by force after having been seized ^^^^ 
by a British cruiser. 

The last letter on the subject (from Mr. Vaughn to Mr Clay) does not 
appear to have been ever answered. From that time until 1836 
there is no evidence of complaint on the files of the Depart- ; 
meut of State, so far as known. 

Some complaints of trespass were made by Great Britain this year, but 
ou investigation they appeared to have little foundation, {lb., 
pages 55, 56, 57, a7id 58.) 

In this year the statute of Nova Scotia was passed, authorizing officers 
to go on board vessels hovering within three miles of the ^^ 

coast or harbors; to stay on board; to require the vessel to de- ^^ 

part; to bring it into port if it did not do so within twenty-four hours; 
to examine the master ou oath ; to condemn him to a forfeiture of J5100 
if he did nc t make true answer ; and also authorizing a forfeiture of the 
vessel c cargo found fishing within forbidden waters. There were 
many oti.er extraordinary, onerous, and unjust provisions in this act, 
for which reference is made to the act. {8. Ex, Doc, 100, 32(i Con,, Ist 
sestt.j page 108.) 

The same colony, in an address to the Queen, prayed for "a naval 
force to put an end to American aggressions;" to which the colo- 
nial secretary replied that"it had been determined for thefuture ***" 
to station, during the fishing season, an armed force on the coast of 
Nova Scotia to enforce a more strict observance of the treaty by Amer- 
ican citizens." {SaJ)in^8 Fisheries, page 399.) 

The seizures which followed this course were numerous, {lb,, page 400. ) 

The voluminous correspondence which grew out of these seizures will 
be found in the Senate Ex. Doc. already cited, pages 59 to 103. The re* 
8ult« are summed up in a report from the acting Secretary of 
State, Mr. Vail, {page 92,) and in a report from Lieutenant- '*»'^'*>*^ 
Commanding Paine to Mr. Forsyth, {page 98.) Mr. Vail " is un- ^^ '®' 
able to state whether, in the cases under consideration, there has beea 
any flagrant infraction of the existing treaty stipulations," {page 95.) 
He appears to think that most of the cases were connected with alleged 
violations of the customs laws. Lieutenant Paine reports that " the 
authorities of I^ova Scotia seem to claim a right to exclude Americans 
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from all bays,-' "and also to draw a line from headland to headland;'' 
"that the provincial authorities claim a right to exclude vessels, unless 
in actual distress;" and "would exact that American fishermen shall 
have been supplied on leaving home with wood and water for the cruise." 
{lb., pages 99, 100.) 

Mr. Forsyth informed Mr. Stevenson, the United States minister in Lon- 
don, that the provincial "anthorities claim a right to exclude 
i94i.F..b.8a Qiij. y^gggig fpj^m resorting to their ports unless in actual dis- 
tress, and American vessels are accordingly warned to depart or ordered 
to get under way and leave a harbor whenever the provincial custom- 
house or British naval officer supposes, without a full examination "of 
the circumstances under which they entered, that they have been there 
a reasonable time," and instructe<l him to "immediately remonstrate 
against the illegal and vexatious proceedings of the authorities of Nova 
Scotia toward our fishermen,, and request that measures be forthwith 
adopted by Iler Majesty's government to remedy the evils arising out 
of this misconstruction on the part of the provincial authorities of their 
conventional obligations." He also gave strong and explicit instruc- 
tions as to the ^ova Scotia act of 183(>. (!&., pcujes 106-108.) 

The reasoning of Mr. Forsyth, on pages 107 and 108, upon the Nova 
Scotia law of 1836, is applicable, without changing a word, to the 
Dominion laws of 1868 and 1870. 

Mr. Stevenson brought to Lord Palmerston's notice: 1. The claim to 
exclude American vessels from waters " within three miles of 
a line drawn from headland to headland, instead of from the 
indents of the shores of the provinces." 2. That the authorities of Nova 
Scotia had "put upon the stipulations of the treaty [as to the entry to 
harbors, &c.] a construction directly in conflict with their object, and 
entirely subversive of the rights and interests of the citizens of the 
United States." 3. The objectionable law of Nova Scotia. 4. The as- 
sertion, said to be untenable, "that the Gut of Oanso is a narrow strip 
of water completely within and dividing several counties of tlie prov- 
ince." {Ib.j pages 113, 114, and 115.) 

It resulted from this note that tlie law-officers of the Grown were 
inquired of and gave their opinions: 1. Sustaining the colonial "head- 
land" doctrine, on the assumption that the word "headland" is used in 
the convention. No such word is there found. 2. Giving an answer as 
to the use of ports, which is immaterial in the present aspect, but which 
was favorable to the American fishermen so far as it went. 3. Say noth- 
ing about the objectionable clauses in the law. 4. Affirming the colonial 
doctrine about the Gut of Canso. (Sabine Fisheries, pa^es 405 and 406.) 

It does not appear that this document was ever officially communi- 
cated to this Government. 

In a discussion, however, which took place at London, be- 
^^*^**' tween Mr. Everett and Lord Aberdeen, in regard to the schooner 
Washington, captured in the Bay of Fundy, these views of the Crowu 
law-officers were officially asserted, but without referring to them. 
(8. Ex, Doc. No. 100, as aiove, page 120, et seq.) 

Lord Aberdeen informed Mr. Everett that while the British 
i8tt.M.rrhio. g^y^pQ^gn^^ ji^i ^ot couccde that the United States had a right 
to the fisheries in the Bay of Fundy, " they are prepared to direct their 
colonial authorities to allow henceforward the United States fishermen 
to pursue their avocations in any part of the Bay of Fundy, provided 
they do not approach, except in the cases specified in the treaty of 1818, 
within three miles of the entrance of any bay on the coast of Nova 
Scotia or New Brunswick." (Ib.^ page 136.) 
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In this long discussion Mr. Stevenson's complaints as to the restric- 
tions upon the use of ports seem not to have been noticed by the British 
government, unless the last clause quoted from Lord Aberdeen's note 
to Mr. Everett is to he construed as an implied re-assertion of the doc- 
trine. 

Sir Eobert Peel's government having meanwhile fallen, Lord ^^^^^J 
Stanley wrote to Lord Falkland that the British government ^ '^^^ ' 
had abandoned the intention they had on the subject, and should ad- 
here to the strict letter of the treaties, except in so far as they may re- 
late to the Bay of Fundy. 

No collision of authority, however, occurred, or was threat- ^^ 
ened, until Mr. Crampton gave notice that a force of war- 
steamers and sailing-vessels was coming to the fishing-grounds to pre- 
vent encroachments of vessels belon^ng to citizens of the United States 
on the fisliing-grounds reserved to Great Britain. (J&., page 154.) 

This was done after an ineffectual attempt to induce the United States 
to conclude a reciprocity treaty. {Sahine^s Fisheries, pages 436, 437, 438.) 

Mr. Webster, Secretary of State, thereupon issued a circular ^^ ^^^^ 
notice to the American fishermen. The following passage is 
quoted with approbation in the pamphlet? review of the President's 
message alreaxly cited, {page 15,) and appears to be relied upon by Can- 
adian authorities : 

It woi)l(l appear that by a strict and rigid construction of this article fishing- vessels 
of the United States are precluded from entering the bays or harbors of the British 
provinces, except for the purpose of shelter, repairing damages, and obtaining wood 
and water. A bay, as is usually understood, is an arm or recess of the sea enterinfi^ 
from the ocean between capes and headlands, and the term is applied equally to smaU 
and lar^e tracts of water tlius situated ; it is common to speak of Hudson's Bay, or the 
Baj^ of Biscay, althongh they are very large tracts of water. 

The British authorities insist that England has a right to draw a line from headland 
to headland, and to capture all American fishermen who may follow their pursuits in- 
side of that line. It was undoubtedly an oversight in the convention of 1818 to make 
so large a concession to England, since the United States has usually considered that 
those vast inlets or recesses ought to be opened to American fishermen as freely as the 
sea itself to within three marine mUes of the shore. 

The reviewer claims that Mr. Webster's "sound judgment compelled 
him to recognize the legal force of the British claims to the only point 
then in dispute, viz, the headland line. (Review of Presidents messa^y 
page 16.) 

To reach that result he suppresses the following language from the 
close of the same circular : 

•Not agreeing that the construction thus put upon the treaty is oonformalle to the intentions 
of the contracting parties, this information is, however, made public to the end that 
those concerned in the American fisheries may perceive how the case at present stands 
and be on their guard. {Sahiw^s Fisheries, pa^e 441.) 

The provincial secretary of Nova Scotia issued a notice that j^m a ». 
" No American fishing- vessels are entitled to commercial privi- * ^'* 
lef^es in provincial ports, but are subject to forfeiture if found engaged 
in trafiic. The colonial collectors have no authority to permit freight to 
be landed from such vessels, which, under the convention, can only en- 
ter our ports for the purposes specified therein, and for no other." {Re- 
view of President s message, pa^e 12.) 

The case of the " Washington " (one of the vessels whose seiz- 
ure was discussed by Mr. Everett) came before the joint com- ^«»-'»«. 
mission for settlement of claims, in London, and on disagreement of the 
commissioners was decided by the umpire, (Mr. Joshua Bates,) who 
said: 

Tbe question turns, so far as relates to the treaty stipulations, on the meaning given to 
the word '^ bays '' in the treaty of 1783. By that treaty the Americans had no right to 
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dry and care fish ou the shores and bays of Newfoundland, but they had that ri^ht uq 
the ooUsts^ hays, harbor a^ and creeks of Nova Sootia ; and as they mast land to cure fisb 
on the shores, bays, and creeks, they were evidently admitted to the shores of the 6ajf«, 
^0. By the treaty of 1818 the same right is granted to cure fish on the coasts, bays, 
&c,, of Newfoundland, but the Americans relinqnish that right and the right to fish 
within three miles of the coastSf bays, <fc., of Nova Scotia, Taking it for granted that the 
framers of the treaty intended that the words " bay or bays " should have the same 
meaning in all cases, and no mention being made of headlands, there appears no doubt 
that the Washington, in fishing ten miles from the shore, violated no stipulations of 
the treaty. 

It was urged, on behalf of the British government, that by coasts, bays, <&c., is un- 
derstood an imaginary line, drawn along the coast from headland -to headland, and 
that the jurisdiction of Her Majesty extends three marine miles outside of this line ; 
thus closing all the bays on the coast or shore, and that great body of water called the 
Bay of Fundy, against Americans and others, making tne latter a British bay. This 
doctrine of headlands is new, and has received a proper limit in the convention be- 
tween France and Great Britain of 2d August, 1839, in which '^ it is agreojl that the 
distance of three miles fixed as the general limit for the exclusive rit^ht of fishery upon 
the coasts of the two countries shall, with respect to bays, the months of which do not 
exceed ten miles in width, be measured from a straight line drawn from headlaud to 
headland/' 

The Bay of Fundy is from 65 to 75 miles wide and 130 to 140 miles long ; it has seve- 
ral bays on its coasts ; thus the word bay, as applied to this great body of water, has 
the same meaning as that applied to the Bay of Biscay, the Bay of Bengal, over which 
no nation can have the right to assume the sovereignty. One of the headlands of the 
Bay of Fundy i^ in the United States, and ships bound to Passamaq noddy must sail 
through a large space of it. The islands of Grand Menan (British) and Little Meuan 
(American) are situated nearly on a line from headland to headland. These islands, 
as represented in all geographies, are situate in the Atlantic Ocean. The conclusion is, 
therefore, in my mind irresistible that the Bay of Fundy is not a British bay, nor a bay 
within the moaning of the word, as used in the treaties of 1783 and 1818. {Report of 
Decisions of Commissiony page 181.) 

1853 la ^^' ^^^^*r<^ Rush, one of the negotiators of the treaty of 1818, 
1858, July 1 ^j.^|.^ ^ ^Yie Secretary of State, (referring to that instrainent:) 
" In signing it we believe that we retained the right of fishing in the 
sea, whether called a bay, gulf, or by whatever term designated, that 
washed any part of the coast of the British North American provinces, 
with the simple exception that we did not come loithin a marine league 
of the shore. ♦ • ♦ • ♦ We inserted the clause of renunciation. 
The British plenipotentiaries did not desire it." 

The conclusion of the reciprocity treaty rendered the re-as- 
i854,j.n«a. g^j.^|Qjj of the disputed claim by the- Nova Scotiao secretary of 
no importance, and disposed of all the other questions for the time 
being. (10 Stat at Large^ page 1089.) 

Notice was given to abrogate the reciprocity treaty, the abro- 
i8(u. Mar. 17. gg^^^jj ^ ^^^^ cffcct In ouc ycar from the notice. 

The Canadian government then resorted to the system of 
*^ licensing American fishermen to fish in the inshore fisheries. 

The number of licenses taken out the first year is reported to have been 
354. {Review of Presidents message, page 23.) The fee is stated to have 
been fifty cents per ton. {Manmcript review of the review, page 27.) 

The license-fee the next year was one dollar per ton. {Mann- 
^^' script review, cfcc, page 27.) The number of licenses was 281. 

{Review, dkc., page 23.) 

The license- fee was again doubled, viz, to two dollars per ton, 
1868-ro. ^^^ review, &o., page 27 ;) only fifty -six licenses were taken out 
in 1868, and in the following year (1869) only twenty-five licenses were 
taken out. {Review of Presidenfs message, page 23.) 

The Dominion " act respecting fishing by foreign vessels,^ 
iMs.Mi7Si. pjjgg^^j in 1868, and the third section, amended in 1870, coii- 
1870, Mv 18. ^g^jjjg^ among other provisions, the following : Section 1, author- 
izing the granting of licenses. Section 2, authorizing officers to board 
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ships, vessels, or boats within any harbor of Canada, or hovering within 
three marine miles of the coasts, &c., and to stay on board. {Section 3, 
as amended, provides that any one of sach officers, &c., may bring any 
ship, &c., hovering, &c., into port and search her cargo ; and may also 
examine the master on oath touching the cargo and voyage ; and that 
if true answers are not given the master shall forfeit $400 ; and that if 
the ship, &c., be foreign or not navigated according to the laws of the 
United Kingdom or Canada, and shall have been found fishing or pre- 
paring to fish, or to have been fishing (in British waters) within three 
marine miles of any of the coasts, &c., not included in the limits named 
in the convention of 1818, the ship, &c., with its tackle, &c., shall be for- 
feited. Section 4 provides that every person opposing an officer shall 
forfeit $800. Section 10 provides that in case of seizure the burden of 
proving the illegality shall he upon the owner or claimant. Section 12 re- 
quires heavy security to be given before a seizure can be contested. 
Section 14 limits a right of action for an illegal seizure to three months. 

This statute contains in an exaggerated form the worst features of the 
Nova Scotia statute of 1836. 

Mr. Forsyth, in his instructions to Mr. Stevenson, already alluded to, 
said that that statute was a " violation of well-established principles of 
the common law of England, and of the principles of all just powers 
and of all civilized nations, and seemed to be expressly designed to en- 
able Her Majesty's authorities, with perfect impunity, to seize and con- 
fiscate American vessels, and to embezzle, almost indiscriminately, the 
property of our citizens employed in the fisheries on the coasts of the 
British possessions." Mr. Everett stigmatized it as " possessing none 
of the qualities of the law of civilized states but its forms.'' And i* 
was styled by a Senator of that time as " evidently designed to legalize 
marauding upon an industrious, enterprising class of men, who haven) 
means to contend with such sharp and unwarrantable weapons of wai- 
fare." (Sabine's Fisheries y page 478.) 

Mr. Thornton oflBcially communicated to Mr. Fish the inten- ^^ ^ . 
tion of the Canadian government to issue no more licenses to '*'" 
American fishermep* 

Mr. Thornton communicated officially to the Department the ^^ ^^^^ 
instructions issued to the commanderof the British inaval forces, *^' ^""** 
by which it would appear that, notwithstanding the decision of the umpire 
in 1853, Her Majesty's government in 1866 were "clearly of the opinion 
that by the convention of 1818 the United States have renounced the 
right of fishing not only within three miles of the colonial shores, but 
within three miles of a line drawn across the mouth of any British bay 
or creek 5 but that they are not disposed, for the present, to enforce 
what they regard as their rights." (Foreign Relations, 1870, page 419.) 

The whole correspondence in the book last cited, from page 407 to 
page 434, bears directly upon the issues now raised. 

Mr. Thornton informed Mr. Fish that he had " received in- 
structions from Earl Granville to explain to Mr. Fish that the **^"'"'^"- 
instructions respectiing the limits within which the prohibition of fish- 
ing is to be enforced against the United States fishermen are not to be 
considered as constituting an arrangement between the governments of 
the United States and of Great Britain, by which Canadian rights are 
waived, or the United States fishermen invested with any privilege." 

7.— SUMMAEY OF THE CONCLUSIONS ESTABLISHED BY THE FOREGOING 

REVIEW. 

I. That the acquisition of the right to American fishermen to fish on 
the in-shore fisheries, from which they are now excluded, is more im- 
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portant as removing danger of collision than as of great intrinsic value. 
Its money- value is probably overestimated by the Canadians. 

II. That the British headland doctrine has no foundation in the treaty, 
has been decided against Great Britain in a cause where it was the only 
issue, and is now insisted upon theoretically rather than practically. 

III. That the right now asserted to exclude American fishermen from 
the open ports of the Dominion } to prevent them from purchasing bait, 
supplies, ice, &c.; to prevent them from transshipping their fish in bond, 
under color of the provisions of the convention of 1818, is an assump- 
tion and a construction of that instrument which was never acquiesced 
in by the United States ; and is carrying out in practice provisions 
which were proposed to the United States commissioners by the Brit- 
ish commissioners in 1818, and were rejected by the former. 

IV. That the mackerel fishery, out of which the trouble mostly comes, 
is a matter that has come into existence since the negotiation of the 
treaty, and it is a subject for consideration whether the terms of the 
convention are fairly applicable to it. 

8.— REMEDIES. 

It is suggested that this class of questions may be adjusted, either — 

I. By agreeing upon the terms upon which the whole of the reserved 
fishing-grounds may be thrown open to American fishermen, which 
might be accompanied with a repeal of the obnoxious laws, and the ab- 
rogation of the disputed reservation as to ports, harbors, &c., &c. ; or, 
failing that — 

II. By agreeing upon the construction of the disputed renunciation ; 
upon the principles upon which a line should be run by a joint commis- 
sion to exhibit the territory from which the American fishermen are to be 
excluded ; and by repealing the obnoxious laws, and agreeing upon the 
measures to be taken for enforcing the colonial rights, the penalties to 
be inflicted for a forfeiture of the same, and a mixed tribunal to enforce 
the same. It may also be well to consider whether it should be further 
agreed that the fish taken in the waters open to both nations shall be 
admitted free of duty into the United States and the British North 
American Colonies. 

In addition to the authorities hereinbefore cited, there is in the ar- 
chives of the Department of State a copious and well-arranged memoir 
upon the subject of the fisheries, by Bichard D. Outts, esq., of the Coast- 
Survey, which wiU be placed at the disposal of the commissioners. 
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Ill -NAVIGATION OF THE ST. LAWRENCE. 



The President states in his Annual Message (December, 1870) that 
this river constitates a material outlet to the ocean for eight States, with 
an aggregate population of about 17,600,000 inhabitants, and with au 
aggregate tonnage of 661,367 tons upon the waters which discharge 
into it 

During the administration of Mr. John Quincy Adams, Mr. Clay de- 
monstrated the natural right of the citizens of the United States to the 
navigation of this river, claiming that the act of the congress of Vienna, 
in opening the Ehine and other rivers to all nations, showed the judg- 
ment of European jurists and statesmen that the inhabitants of a coun- 
try through which a navigable river passes have a natural right to en- 
joy the navigation of that river to and into the sea, even though passing 
through the territories of another power. This right does not exclude the 
co-equal right of the sovereign possessing the territory through which the 
river debouches into the sea to make such regulations relative to the 
police of the navigation as may be reasonably necessary ; but those reg- 
ulations should be framed in a liberal spirit of comity, and should not 
impose needless burdens upon the commerce which has the right of 
transit. (6 Foreign Relettions, folio pages 757 to 777.) 

If the claim made by Mr. Clay was just when the population of States 
bordering on the shores of the lakes was only three million four hundred 
thousand, it now derives greater force and equity from the increased 
population, wealth, production, and tonnage Of the States on the Cana- 
dian frontier. Since Mr. Clay advanced his argument in behalf of our 
right, the principle for which he contended has been frequently, and by 
various nations, recognized by law or by treaty, and has been extended 
to several other great rivers. By the treaty concluded at Mayence, in 
1831, the Ehine was declared free from the point where it is first navi- 
gable into the sea. By the convention between Spain and Portugal, 
concluded in 1835, the navigation of the Douro, throughout its whole 
extent, was made free for the subjects of both crowns. In 1853 the Ar- 
gentine Confederation, by treaty, threw open the free navigation of the 
Parana and the Uruguay to the merchant- vessels of all nations. In 
1856 the Crimean war was closed by a treaty which provided for the free 
navigation of the Danube. In 1858 Bolivia, by treaty, declared that it 
regarded the rivers Amazon and La Plata, in accordance with fixed 
principles of national law, as highways or channels opened by nature 
for the commerce of all nations. In 1859 the Paraguay was made free 
by treaty, and in December, 1806, the Emperor of Brazil, by imperial 
decree, declared the Amazon to be open, to the frontier of Brazil, to the 
merchant-ships of all nations. Sir Robert Phillimore, the greatest liv- 
ing British authority on this subject, while asserting the abstract right 
of the British claim, says: "It seems difficult to deny that Great Britain 
may ground her refusal upon strict law; but it is equally difficult to 
deny, first, that in so doing she exercises harshly an extreme and hard 
law ; secondly, that her conduct with respect to the navigation of the 
St. Lawrence is in glaring and discreditable inconsistency with her con- 
duct with respect to the navigation of the Mississippi. On the ground 
19 H 
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that sLe possesses a small domain, m which the Mississippi took its rise, 
she insisted on the right to navigate the entire volume of its waters. 
On the ground that she possesses both banks of the St. Lawrence where 
it disembogues itself into the sea, she denies to the United States the 
right of navigation, though about half the waters of Lakes Ontario, 
Erie, Huron, and Superior, and the whole of Lake Michigan, through 
which the river flows, are the property of the United States." (See 
Phillimore's International Law, vol. 1, page 167 et aeq., where the au- 
thorities are collected and reviewed.) 

The canals in aid of the lake and Saint Lawrence navigation are : 
1. The Sault Ste. Marie Cana), in the dominions of tbe United States, 
Vessels between Lake Huron and Lake Superior must pass through 
this canal. 2. Tbe Saint Clair Canal, in the dominions of the Unite<l 
States, which is a deepening of the channel to the depth of fourteen 
feet. 3. The Welland Canal, in British dominions, from I^ke Erie 
to Lake Ontario. 4. Several canals between Lake Ontario and tide- 
water, in the agsrregate about forty miles in length. 5. The canal 
between Lake Champlain and the river Saint Lawrence. Neither of the 
Canadian canals have at present the capacity of the American canals. 

A confidential memorandum was submitted by Great Britain 
i8?t>,jui,u. as the basis of proposed arrangements on the subject of the 
navigation ot the Saint Lawrence, and other inland waters of British 
North America, &c. This was in substance as follows: That it' a satis- 
factory reciprocity-treaty could be made, the United States should be 
restored to the enjoyment of the fisheries as under the old reciprocity- 
treaty ; and also to the navigation ot* the inland waters of Canada ; 
provided, further, that like permission in the United States sLiould be 
granted to Canada. Canada was also willing to further agree to enlarge 
and improve the access to the ocean, provided she could have assurance 
of tbe permanency of the arrangement for reciprocity. The proposal 
liirther contemplated throwing open the coasting-trade to each party ; 
reciprocal patent and copyright laws; arrangements for a reciprocal 
transit trade; extension of the provisions of the extradition treaties, 
and are-adjustment of the Canadian excise-duty. 

No steps were taken in the direction of carrying out these suggestions. 

The present importance of some of these points may be estimated 
from the following tables for the fiscal year ending June 30, 18G9 : 



I. — Imjwrtfi into (Quebec and Ontario. 



Place. 



Qaebeo. . 
Ontario .. 

Total 



Total imi)oi-tH of 
loreijifu jjuods. 



$-211, 545, 177 
23, 724, 764 



Foreign goods — 



Not the produce 
of tbe United 
StatoB, import- 
ed via the Oui- 
ted States. 



fG, 890, 207 
4,855,831 



53, 269, 941 



The prmliiee of 
the United 
States, import 
ed from the 
United Stat««. 



ICl*e,C7- 
14. 592. 57 J 



11,746,03?? 



•JO, im, f^Ki 
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IV -RECIPROCAL TRADE BETWEEN THE UNITED STATES AND 
THE DOMINION OF CANADA. 



Previously to 1845 the trade of the United States and other 
nations with the British provinces of Canada and others north 
and east of the United States was hardened with a system of differen- 
tial duties which discriminated against foreign importations in favor of 
British to such an ext43nt as to prevent any extensive importations into 
those provinces from the United States. 

Under these circumstances our exports, which, for the four years pre- 
ceding the reciprocity-treaty, averaged ahout eleven millions of dollars 
per annum, did not average," for the period extending from 1821 to 1844, 
four millions per annum. {Estimated from table 3, Ist division^ H. R, 
Ex. Doe.^ 38th Cong., Ist seas.) 

In 1845 the British government changed their colonial commercial 
policy hy authorizing the Canadian legislature to regulate their own 
tariff. In 1846 the Canadian legislature removed the existing differen- 
tial duties, and admitted American manufactures and foreign goods, 
purchased in the American markets, on the same terms as those from 
6i*eat Britain. Xhis change gave a considerable impetus to importa- 
tions from the United States, so that by the years 185l-'52-'53 they 
were upward of twelve, ten and a h^lf, and thirteen millions of dollars, 
respectively. (S. Ex. Doc. No. 1, 32d Cong., 1st sess., p. 85.) {Estimated 
from table 3, 1st division, H. R. Ex. Doc., 38f/i Cong., 1st sess.) 

A proposition for a reciprocal relaxation of commercial restric- 
tions between the United States and the British North Ameri- 
can provinces was presented by Mr. John P. Crampton, the charge 
d'affaires of Great Britain,, in a note of the 22d March, 1849, which, 
with the correspondence to which it led, is to be found in the congres- 
sional documents. 

j^ President Taylor's message, transmitting this correspondence 

*** to the House of Representatives, submits to Congress the expe- 

diency of effecting an arrangement for a free trade between the United 
States and the provinces in their natural productions, providing, also, 
for the free navigation of the Saint Lawrence and of the canals connect- 
ing it with the lakes. 

^^ Mr. Packenham, the British minister, had, in 1846, commn- 

^^ nicated with the Secretary of the Treasury, (Hon. liobert J. 

Walker,) who immediately submitted the matter to the Uovernmeut ; 
and Mr. Crampton again brought the subject before him in 
1848, in consequence of which a bill was drawn up by Mr. 
Grinnell of the Committee on Commerce of the House of Representa- 
tives, and its adoption recommended by the Secretary of the Treasury 
in a letter to that committee of 1st of May, 1848. The bill was passed 
by the House of Eepresentatives, but was not voted upon that session 
by the Senate. (Ex. Doc. No» 64, H. R., 31st Cong., 1st session.) 
j^g Mr. Crampton, on the 25th of June, 1849, wrote to the Sec- 

retary of State, Mr. Clayton, inclosing a memorandum drawn 
up by Hon. William Hamilton Merritt, one of the Canadian cabinet^ 
sent to Washington to ascertain the decision of the United States. The 
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memorandum reviews the efforts made by the provincial government^ 
and the notice given by Hon. Mr. Robinson, in the provincial parliament, 
of an address to the Queen, praying for a return to protection, &c., in- 
closes copy of a letter from Mr. Grinnell, of the Committee on Commerce, 
to Hon. li. J. Walker, and Mr. Walker's reply meets objections to reci- 
procity, and elaborates considerations in favor of it. 

Mr. Griunell to Mr. Walker, April 28, 1848, asks his views 
on reciprocal free trade in tlie articles of the growth or pro- '^ 

dnction of the provinces and the United States, respectively. 

Mr. McC. Young replies for Mr. Walker, warmly approving it. The 
Canadian bill on the subject is given, and is said to be the exact coun- 
terpart of the bill before Congress. 

Mr. Clayton wrote to Mr. Crampton 26th June, 1849, in reply 
to his note of the day before, which inclosed the memorandum 
made by Mr. Merritt. As a measure affecting the revenue, the proposed 
arrangement would be referred to Congress, before whom a copy of the 
papers would be laid. Refers, as furnishing a British example for this, 
to Mr. Bancroft's efforts to negotiate at London a commercial treaty, in 
1847, when the necessity of a similar reference to Parliament was 
pointed out to him ; and to the failure of the reciprocity-bill in the Son- 
ate, after considerable debate, when a bare majority would have carried 
it, as an indication that a treaty having the saaie objects in view could 
not be expected to obtain the requisite majority of two-thirds. {Ho. 
Reps. Ex, Doc. JVb. 64, Zlat Congress^ Ist session.) 

President Fillmore's annual message of 2d December, 1851, 
invites the attention of Congress to the question of reciprocal **^*'^**-"- 
trade with British provinces; states that overtures for a convention 
have been made, but suggests that it is preferable that the subject 
should be regulated by reciprocal legislation. Documents submitted 
showing the offer of British government, and measures it may adopt, if 
some arrangement on this subject is not made. 

The accompanying papers were: Note of March, 1851, from Sir H. 
L. Bulwer to Mr. Webster, inclosing copy of letter of 6th January, 
1851, from Mr. F. Hincks, inspector-general of customs, Canada, 
to Hon. E. McLane, chairman of Committee on Commerce, *^'' 

House of Representatives. Sir H. L. Bulwer thinks that the Canadians 
consider that their application for an interchange of agricultural pro- 
ducts has failed because they have generously, without stipulations, 
conceded many commercial advantages which it was in their power to 
bestiow; and that their only mode of securing desired privileges is to 
revoke concessions made. His attention had been drawn to two resolu- 
tions which passed the Senate on the subject, which he was told would 
have passed the House if proposed to tbat body. 

Proposes entering into a negotiation. 

Mr. Hincks, in liis letter to Air. McLane, recites the important changes 
which have occurred in the colonial policy of Great Britain conceruing 
the regulation of commercial matters, and the removal of differential 
duties from American productions; that had Canada at that time stipu- . 
lated that in return for her admission of American manufactures, the 
duties should be removed from lier products, it would have been the 
interest of the United States to have agreed to it. Xo such proposi- 
tion, however, was made; and the very important concession scarcely 
attracted attention in the United States. Describes the important 
results in the increased demand for American productions in the prov- 
inces, and the hardship of Canadian raw products, sent to the United 
States, being burdened with high duties. Urges with much force and 
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intelligence the considerations in favor of some arrangement of the 
question. 

Sir H. L. Bulwer to Mr. Webster, March, 1851. Unless the Canadian 
concessions are reciprocated, they will retaliate by withdrawing them. 
OflFers the Saint Lawrence, and canals, and the fisheries of Kova Scotia 
and New Brunswick. Wants to know frankly whether the United States 
will treat or recommend legislation securing reciprocity. Incloses copy 
of a dispatch of June 7, 1851, from Lord Elgin, governor-general, to SiV 
Henry L. Bulwer, in which he expresses fears that public opinion in 
Canada will demand a resort to closing the canals, to levying a duty of 
20 per cent, on American goods, and a return to difierential duties on 
grain and breadstuffs, vegetables, fruits, seeds, animals, hides, wool, 
cheese, tallow, horns, salted and fresh meats, ores, plaster of Paris, 
ashes, timber, staves, and wood. 

Incloses extracts to the effect that the British government are pre- 
pared to open the flsheiies if the United States will admit fish free. 
This arrangement not to apply to Newfoundland. 
The adjustment of the questions of commercial reciprocity and the 
i85i-'5i, D.C fisheries was the subject of conferences between Mr. Everett 
* and Mr. Orampton during the brief service of the former as 

Secretary of State, as appears in a postscript to an instruction of the 
4th December, 1852, to Mr. Ingersoll, United States minister to London, 
but no record was kept of what transpired in those conferences. {The 
instruction and P. S, above referred to are printed in Seii, JBx. Doc. iTo. 3, 
specM session^ March 8, 1853.) 
President Fillmore, in his annual message of 6th December, 1852, 
referring to the agitation of the preceding summer, on the fishery 
laas Pec. 6 q^gg^j^^j,^ thinks the moment favorable for the reconsideratio 
of the question of the fisheries, with a view to place them upon a more 
liberal footing of reciprocal privilege. He states that there is a willing- 
ness on the part of Great Britain to meet ns in such an arrangement, 
which will include the subject ot' commercial intercourse with the Brit- 
ish provinces. Has thought that each subject should be embraced in a 
separate convention. (Sen, Ex. Doc. No. 1, S2d Cong., 2d sess.) 
iflas M. '^^^ Committee on Commerce of the House of Kepresenta- 
1858 M. y^gg^ Qf which the Hon. D. L. Seymour was chairman, had 
under consideration sundry memorials relative to reciprocal trade, and 
reported House bill No. 360, accompanied by a report, with appendices, 
covering the subjects of reciprocal trade, the navigation of the Saint 
Lawrence, and the fisheries. (Rep. No. 4, Ho. Eeps., S2d Cong.^ 2d sess.) 
1 Feb 9 ^° ^^^ ^^ February, 1853, Hon. D. L. Seymour, chairman of 
8&8. Feb.*. QqqjiqIj^i^^ qjj Commerce, House of Representatives, submitted 
to Mr. Everett the draught of a bill referred to in the foregoing, with a 
view to being informed how far pending negotiations authorize the belief 
that the British government and provinces are prepared, on their part, 
to give effect to such a bill. (The bill is printed in Appendix to Go^vgress- 
ional GlobCy 32d Cong., 2d sess.^ p. 198.) 

On the 4th February, 1853, Mr. Everett replied that the bill contained 
the most important provisions of an arrangement between the countries ; 
but that the British minister, under his then existing instructions, was 
not authorized to conclude a treaty, corresponding in all respects with 
the bill ; and suggested that, for the sake of avoiding the evils of leav- 
ing the fishery question unadjusted, Congress limit its action to the 
passage of a short bill, referring to the fisheries alone, providing that 
whenever the President shall issue his proclamation that United States 
fishermen are admitted to a full participation in the colonial fisheries, 
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colonial fish shall be admitted duty free into the United States. Sack 
bill to be merely temporary. {Report, Booky vol, 6, p, 492.) 

Mr. Everett, in an instruction of the 4th December, 1852, to ^^ ^^ ^ 
Mr. Ingersoll, wrote that some progress was made by Mr. Web- 
ster in preparations to negotiate with Mr. Cramp ton on the fisheries and 
commercial reciprocity. President still desirous that negotiation should 
proceed ; and it would be taken up as soon as possible. 

President Fillmore sent to Congress, on the 7th Pebrnary, ^^^ ^^ ^ 
1853, a message, inclosing report from Secretary of State, giv- 
ing the state of the pending negotiation, which he, Mr. Everett, said had 
been dilligently pursued ; reported the willingness of British govern- 
ment to arrange the fishery question. Refers to desire for reciprocal 
free trade. 

Refers also to a resolution on the subject which passed the House some 
time previously, and to the attention paid to the subject by Congress. 
Time necessarily to be consumed in the negotiation in consequence of 
necessity of British minister referring to London for instructions, would 
probably render impossible the conclusion of a comprehensive arrange- 
ment that session. Meantime recommends that a bill admitting provin- 
cial fish free, on condition that United States fishermen are admitted to 
full participation of provincial fisheries, be passed that session. {Ho. 
Reps., Ex. Doc. 40, Z2d Cong., 2d sess.) 

16th June, 1853, Mr. Marcy, in a note to Mr. Crampton, ^^^^^ 
acknowledges receipt of a memorandum indicating additional ""* 
subjects which British government desires to have brought into pending 
negotiation relative to fisheries and reciprocity trade. Deemed prefer- 
able to restrict negotiation to the objects already under discussion, 
though no objection exists to including other matters when obviously 
connected with these objects. {Record of noteH to Brit. Leg% vol. 7, p. 
367.) 

The memorandum referred to is not on file. 

In the summer of 1853, Mr. Marcy discussed with Mr. Crampton the 
questions involved in the proposed treaty ; but no record exists ^^ 

in this Department indicatiug the nature of those discussions, 
except a note of September 1, 1853, from Mr. Marcy to Mr. Crampton, 
submitting a projet of the treaty. 

Says his comments will be brief, because his views have been already 
presented in conferences. 

Says the third article is a new one, inserted to bring in northwest 
coast of British possessions. 

By second article of projet heretofore submitted by British govern- 
ment, and by the same article of that submitted to Mr. Crampton, and 
by him referred to his government, no restriction made to any part of 
XJoited States coasts ; therefore it is but fair to open Pacific coast of 
British possessions to United States fishermen. Has introduced in 
article 2 a clause excepting coast of Florida, not on account of value of 
fisheries, but apprehended interference with slave population by free 
blacks from Bahamas, and partly also from apprehended interference 
with rights of wreckers. Has excepted also shell-fish, to prevent misap- 
prehension. Has amended the expression in the first article of the British 
draught, which prohibited United States fishermen from interfering " with 
the operations of the British fishermen,'' so that it will read: Provided, 
that in so doing they do not interfere with the rights of private property, 
or with British fishermen in the peticeable use of any part of said coast in 
their occupancy, &c. Proposes modification of second article, and to 
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specify tbe rivers and estuaries which are to be excluded from opera- 
tions of the first and second articles. 

*' In both prcjets before submitted, Newfoundland was omitted from 
the enumeration of the possessions to which treaty applied." Has in- 
cluded it now. 

• The third article of the British draught, requiring the abandonment 
of our bounty system, is omitted, because we could not abandon the 
bounty to cod-fisheries.* It gives no advantage to our herring and 
mackerel fishermen, the classes affected by the in-shore clauses of the 
treaty, over the British fishermen of the same classes. The bounty ia 
given to certain deep-sea fishermen only, to countervail the duties 
charged by the United States on salt, (30 per cent, ad valorem.) 

Beciprocal clause as to canals would be nugatory, as United States 
own none. 

Free registration of provincial-built vessels not admissible, for obvious 
reasons, which were stated, pp. 387, 388 of record. 

Proposed privilege of clearance of British vessels from ports in 
United States to ports on Pacific Coast would be unconstitutional. 

Has excluded from the free list all manufactures and books. 

Points out the necessity for caring for the interests of the Southern 
and Southwestern States in making the list of free articles. Has on 
that ground added rice, tar, pitch, and turpentine. 

Proposes to omit coal from free list, in return for which United States 
will omit leaf tobacco and unrefined sugar. 

Furs included on free list a*^ a concession deserving an equivalent. 

The following is a copy of the prcjet : 

PKOJET OF TREATY. 

The Government of the United States being eqnally desirous ^'ith Her Majesty the 
Queen of Great Britain to avoid further misunderstanding between their respective 
citizens and subjects in regard to the extent of the right of fishing on the coasts of 
British North Aitierica, secured to each by the first article of a convention between 
the United States and Her Britannic Majesty's government, signed at London on the 
20th of October, 1818; and being also desirous to regulate the commerce and naviga- 
tion between their respective t'Crritories and people, and more especially between Her 
Majesty's possessions in North America and the United States, in such manner as to 
render the same reciprocally beneficial and satisfactory, have respectively named 
plenipotentiaries, &c., &.C., who have agreed upon the following articles: 

Article I. 

It is agreed by the high contracting parties that, in addition to the liberty secured 
to American fishermen by the above-named convention of October 20, It5l8, of taking, 
cnring,and drying fish on certain coasts of the British North American Colonies therein 
definwi, the inhabitants of the United States shall have, in common with the subjects 
of Her Britannic Majesty, the liberty to take fish of every kind, except shell-fish, on 
the sea-coasts and shores, and in the bays, harbors, and creeks of Canada, New Bruns- 
wick, Nova Scotia, Newfoundland, Prince Edward Island, and of the several islands 
thereunto adjacent, without being restricted t-o any distance from the shore, with per- 
mission to land upon the coast and shores of those colonies and the islands thereof, and 
also upon the Magdalen Islands, for the purpose of drying their nets and curing their 
fish ; provided that in so doing th(*y do not interfere witTi the rights of private prop- 
erty, or with British fishermen in the peaceable use of any part of said coast in their 
occupancy for the same purpose. 

It is understood that the above-mentioned liberty shall not extend to the right of 
fishing in the estuaries and rivers hereinafter designated ; that is to say, 

which right is reserved exclusively for British fishermen. 

Article II. 

It is agreed by the high contracting parties that British subjects shall have, in com- 
mon with the citizens of the United States, the liberty to take fish of every kind, ex- 



* Bounties abolished by revenue act of 28th July, 1866. 
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€ept sbtill-fisli, on the sea-coasts and shores of the United States, (except the coasts of 
the State of Florida and the adjacent islands,) and on the shores oHhe several islands 
belonging thereto, and in the bays, harbors, and creeks of the United States and of the 
said islands, without being restricted to any distance from the shore ; with permission 
to land upon the coasts of the United States and of the islands aforesaid, (except the 
coast of Florida and the adjacent islands,) for the purpose of drying their nets and 
curing their fish ; provided that in so doiu^ they do not interfere with the rights of 
private property, or with the fishermen of tne United States in the use of any part of 
the said coasts, in their occupation for the same purpose. 

It is understood that the above-mentioned liberty shall not extend to the right of 
fiahiog in the rivers and estuaries of the United States hereinafter designated ; that is 
to say, 

which right is reserved exclusively for American fishermen. 

Article III. 

It is agreed that the reciprocal rights and privileges granted to the citizens and sub- 
jects of the high contracting parties in the two foregoing articles (first and second) 
shall, to the full extent therein conceded, be enjoyed by them, respectively, to take, 
dry, and cure fish of any kind, except shell-fish, on the sea-coasts and shores ; on the 
continental territories and possessions of either party ; on the coasts of the Pacific 
Ocean, and in the bays, harbors, and creeks of the said territories and possessions ; and 
on the coasts and shores of the adjacent islands belonging to either party, without be- 
ing restricted to any distance from the shores. 

Article IV. 

It is agreed that the articles enumerated in the schedule hereunto annexed, being 
the growth and produce of the aforesaid British Colonies or of the United States, shall 
be admitted into each country, respectively, free of duty. 

Schedule, 

Grain, fiour, and breadstuff's of all kinds. 
Animals of all kinds. 
Fresh, smoked, and salted meats. 
Cotton-wool, seeds, vegetables, j 
Undried f^uits, dried fruits. 
Fish of all kinds. 
Poultry. 

Hides, furs, skins, or tails, undressed. 
Stone and marble in its crude or unwronght state. 
Butter, cheese, tallow. 
Lard, horns, manures. 
Ores of metals of all kinds. 
Pitch, tar, turpentine, ashes. 

Timber and lumber of all kinds: round, hewed, and sawed; manufactared in whole 
or in part. 
Firewood. 

Plants, shrubs, and trees. 
Pelts, wool. 
Fish-oil. 

Eice, broom-corn, bark. 
Gypsum, ground or ungronnd. 
Hewn or wrought buhr-stones. 
Dye-stuffs. 
Flax, hemp, and tow, unmanufactured. 

Article V. 

It is agreed that the citizens and inhabitants of the United States shall have the 
right to navigate the river Saint Lawrence and the canals in Canada, used as the 
means of communicating with the great lakes and the Atlantic Ocean, with their ves- 
sels, boats, and crafts as fully and freely as the subjects of Her Britannic Majesty, 
subject only to the same tolls and other assessments as now are or may hereafter be 
exacted of Her Majesty's said subjects ; it being understood, however, that the British 
government retains the right of suspending this privilege, on giving due notice thereof 
to the Government of the United States. 

It is further agreed that if at any time the British government should exercise the 
said reserved right the Government of the United States shall have the right of sus^ 
pending, if it think fit, the operations of Article IV, of the present treaty, for so long as 
the suspension of the free navigation of the river Saint Lawrence or the canals may 
•ontinne. 
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It is also agreed that the citizens and inhabitants of the United States shall have 
the right to the free navigation of the river Saint John, in the province of New Bruns- 
wick, as f jUy and freely as the subjects of Her Britannic Majesty, and that no export 
duty or any other duty shall be leyied on Inmber or timber of any kind cut on that 
portion of the American territory in the State of Maine, and watered by the river Saint 
John and its tributaries, and floated down that river to the sea, when the same is ship- 
ped to the United States from the province of New Brunswick. 

Article VI. 

The present treaty shall take effect whenever the laws required to carry it into oper- 
ation shall havte been passed by the Imperial Parliament of Great Britain and the Brit- 
ish provincial assemblies on the one hand, and by the Congress of the Uuited States 
on the other ; and shall be binding only so long as said laws, whether now existing or 
hereafter to be enacted, shall remain in force : and whenever the Imperial Parliament 
or the provincial assemblies on the one hand, and the Congress of the United States 
on the other, shall repeal said laws, or either of them, this treaty shall cease to be 
binding on the other party. Either party may, however, after the expiration of seven 
years, terminate the said treaty, by giving to the other one yearns notice of its inten- 
tion to have the same terminated and become inoperative. 

18M June 5 ^" ^^® ^^^ ^^ Junc, 1854, the treaty was sigued by Mr. Marcj 
""*" and Lord Elgiu, and oa the 20th of the Kame month submitted 
to the Senate. 

The following is a copy of the messnge and treaty as submitted. 
To th€ Senate of the United States : 

I transmit to the Senate for its consideration, with a view to ratification, a treaty 
extending the right of fishing, and regulating the commerce and navigation between 
Her Britannic Mii^jesty's posessions in North America and the United States, concluded 
in this city on the 5th instant, between the Uuited States and Her Britannic Majesty. 

FRANKLIN PIERCE. 

Washington, June 20, 1854. 

The Government of the United States being equally desirous with Her Migesty Ihe 
Queen of Great Britain to avoid further misunderstanding between their respective 
citizens and subjects, in regard to the extent of the right of fishing on the coasts of 
British North America, secured to each by Article I of a convention between the Uuited 
States and Great Britain, signed at London, on the 20th day of October, 1618 ; and 
being also desirous to regulate the commerce and navigation between their respective 
territories and people, and more especially between Her Mi^esty*s possessions in North 
America and the United States, in such manner as to render the same reciprocally 
beneficial and satisfactory, have, respectively, named plenipotentiaries to confer and 
agree thereupon — that is to say, the President of the United States of America, William 
L. Marcy, Secretary of State of the United States, and Her Msgesty the Queen of the 
United Kingdom of Great Britain and Ireland, James, Earl of Elgin and Kincardine, 
Lord Bruce and Elgin, a peer of the United Kingdom, knight of the most ancient and 
most noble Order of the Thistle, and governor-general in and over all Her Britannie 
Majesty's provinces on the continent of North America, and in and over the island of 
Prince Edward ; who, after having communicated to each other their respective fall 
powers, found in good and due form, have agreed upon the following articles : 

Article I. 

It is agreed by the high contracting parties that in addition to the liberty secnred to 
the United States fishermen by the above-mentioned convention of October 20, lrfl8, of 
taking, curing, and drving fish on certain coasts of the British North American Colo- 
nies, therein defined, the inhabitants of the United Stales shall have, in common with 
the subjects of Her Britannic Majesty, the liberty to take fish of every kind, except 
shell-fish, on the sea coasts and shores, and in the bays, harbors, and creeks of Canadian, 
New Brnnswick, Nova Scotia, Prince Edward Island, and of the several islands th«re- 
nnto acyacent, without being restricted to any distance from the shore; with permis- 
sion to land upon the coasts and shores of those colonies and the islandLs thereof, and 
also upon the Magdalen Islands, for the purpose of drying their nets and cnriiig their 
fish; provided that, in so doing, they do not interfere with the rights of private prop- 
erty or with British fishermen in the peaceable use of any part of the said coast la 
their occupancy for the same purpose. 

It is understood that the above-mentioned liberty applies solely to the sea fisheries^ 
and that the salmon and shad fisheries, and all fisheries in rivers and the months of 
rivers, are hereby reserved, exclusively, for British fisherman. 

And it is further agreed that, in order to prevent or settle any disputes as t» the 
places to which the reservation of exclusive right to British fishermen, contained in 
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this article, aud that uf fishennau of the United States, coDtaine^l iu the next sacceed- 
ing article, apply, each of the hi<rh contracting parties, on the application of either to 
the other, shall, within six months thereafter, appoint a commissioner. The said com- 
niissioners, before proceeding to any business, shall make and subscribe a solemn decla- 
ration that they will impartially and carefully examine and decide, to the best of their 
jadgment, and according to justice and equity, without fear, favor, or affection to their 
own country, npon all such places as are intended to be reserved and excluded from 
the common liberty of fishing under this and the next succeeding article, and euoh dec- 
laration shall be entered on the record of their proceedings. 

The commissioner shall name some third person to act as an arbitrator or umpire in 
any case or case^ on which they may themselves differ in opinion. If they should not 
be able to agree npon the name of such third person, they shall each name a person, 
and it shall he determined by lot which of the two persois so named shall ,be the arbi- 
trator or umpire in cases of difference or disagreement between the commissioners. 
The person so to be chosen to be arbitrator or umpire shall, before proceeding to act as 
nnch in any case, make and subscribe a solemn aedaration in a form similar to that 
which shall already have been made and subscribed by the commissioners, which shall 
be entered on the record of their proceedings. In the event of the death, absence, or 
incapacity of either of the commissioners, or of the arbitrator or umpire, or of their 
or his omitting, declining, or ceasing to act as such commissioner, arbitrator, or umpire, 
another aud different person shall bo appointed or named as aforesaid to act as such 
commissioner, arbitrator, or umpire, in the place and stead of the person so originally 
appointed or named as aforesaid, and shall make and subscribe such declaration as 
aforesaid. 

Such commissioners shall proceed to examine the coasts of the North American pror- 
incee and of the United States, embraced within the provisions of the first and second 
articles of this treaty, and shall designate the places reserved by the said articles ftom 
the common right of fishing therein. 

TheMecision of the commissioners, and of the arbitrator or umpire, shall be gireu 
in writing in each case, and shall be signed by them respectively. 

The high contracting parties hereby solemnly engage to consider the decision of the 
commissioners conjointly, or of the arbitrator or umpire, as the case may be, as abao- 
lnt«ly final and conclusive in each case decided upon by them or him respectively. 

Article II. 

It 18 agreed by the high contracting parties that British subjects shall have, in com- 
mon with the citizens of the United States, the liberty to take fish of every kind, except 
shell-fish, on the eastern sea-coasts aud shores of the United States, north of the 36th 
parallel of north latitude, and on the shores of the several islands thereunto adjacent, 
and in the bays, harbors, and creeks of the said sea-coasts and shores of the ITnited 
States, and of the said islands, without being restrioted to any distance from the shore, 
with permission to land upon the said coasts of the United States and of the islands 
aforesaid, for the purpose of drying their nets and curing their fish : provided, that in 
so doing, they do not interfere with the rights of private property, or with the fisher- 
men of the United States in the peaceable use of any part of the said coasts iu their 
occiipx«ncy for the same purpose. 

It is understood that the above-mentioned liberty applies solely to the sea-fishery, 
aud that salmon and shad fisheries, and all fisheries in rivers aud mouths of rivers, are 
hep.'by reserved exclusively for fishermen of the United States. 

Article III. 

It is agreed that the articles enumerated in the schedule hereunto annexed, beioff 
the growth and produce of the aforesaid British colonies, or of the United States, shaU 
be admitted into each country respectively free of duty. 

SdheduU. 

Grain, flour, and breadstuffs of all kinds. 

Animals of all kinds. 

Fresh, smoked, and salted meats. 

Cotton-wool, seeds, and vegetables. 

Undried fruits, dried fruits. 

Fish of all kinds. 

Products offish and of other creatures living in the water. 

Poultry, eggs. 

Hides, furs, skins, or tails undressed. 

Stone or marble, in its crude or un wrought state. 

Slate. 

Butter, cheese, tallow. 

Lard, horns, manures. 
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Ores of metals of all kinds. 
Coal. 

Pitch, tar, turpentine, ashes. 

Timber and lumber of all kinds, round, hewed, and sawed, unmanufactured in wbol«) 
'or in part. 
Firewood. 

Plants, shrubs, and trees. 
Pelts, wool. 
Fish-oil. 

Rice, broom-corn, and bark. 
Gypsum, ground or unground. 

Hewn, or wrought, or uuwrought buhr or grindstones. 
Dye-stuf^. 

Flax, hemp, and tow, unmanufactured. 
Unmanufactured tobacco. 
Rags. 

Article IV. 

It is agreed that the citizens and inhabitants of the United States shall have the 
right to navigate the St. Lawrence, and the canals in Canada, used as the means of 
communicating between the great lakes and the Atlantic Ocean, with their vessels, 
boats, and crafts, as fully and freely as the subjects of Her Britannic Majesty, subject 
only to the same tolls and other assessments as now are, or may hereafter be, exacted 
of Her Majesty's said subjects ; it being understood, however, that the British govern- 
ment retains the right of suspending this privilege ou giving due notice thereoi to the 
Government of the United States. 

It is further agreed that if at any time the British government should exercise the 
said reserved right, the Government of the United States shall have the right^f sus- 
pending, if it think fit, the operation of Article III of the present treaty, in so far as 
the province of Canada is affected thereby, for so long as the suspension of the free 
navigation of the river St. Lawrence or the canals may continue. 

It is further agreed that British subjects shall have the right freely to navigate Lake 
Michigan, with their vessels, boats, and crafts, so long as the priv,ilege of navigating 
the river St. Lawrence, secured to American citizens by the above clause of the present 
article, shall continue; and the Government of the United States further engages to 
urge upon the State governments to secure to the subjects of Her Britannic Majesty 
the use of the several State canals on terms of equality with the inhabitants of the 
United States. 

And it is further agreed that no export duty, or other duty, shall be levied on lumber 
or timber of any kind, cut on that portion of the American territory in the State of 
Maine watered by the river Saint John and its tributaries, and floated down that river 
to the sea, when the same is shipped to the United States from tho province of New 
Brunswick. 

Article V. 

The present treaty shall take ettect as soon as the laws required to carry it into op- 
eration shall have been passed by the Imperial Parliament of Great Britain, and by the 
provincial parliaments of those of the British North American colonies which are 
afifected by this treaty on the one hand, and by the Congress of the United States on 
the other. Such assent having been given, the treaty shall remain in force for ten 
years from the date at which it may come into operation, and further, until the expira- 
tion of twelve months after either of the high contracting parties shall give notice to 
the other of its wish to terminate the same ; each of the high contracting parties being 
at liberty to give such notice to the other at the end of the said term of ten years, or 
at any time afterward. 

It is clearly understood, however, that this stipulation is not intended to affect the 
reservation made by Article IV of the present treaty with regard to the right of tem- 
porarily suspending the operation of Articles III and IV thereof. 

Article VI. 

And it is hereby further agreed that the provisions and stipulations of the foregoing 
articles shall extend to the Island of Newfoundland, so far as they are applicable to 
that colony. But if the Imperial Parliament, the provincial parliament of Newfound- 
land, or the Congress of the United States shall not embrace in their laws enacted for 
carrying this treaty into effect the colony of Newfoundland, then this article shall be 
of no effect, but the omission to make provision by law to give it effect, by either of 
the legislative bodies aforesaid, shall not in any way impair the remaining articles of 
this treaty. 
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Article VII. 

The present treaty shall be dnly ratified, and the mutual exchange of ratifications 
shall take place in Washington, within six months from the date hereof, or earlier if 
possible. 

In faith whereof we, the respective plenipotentiaries, have signed this treaty and 
have herennto affixed our seals. 

Done, in triplicate, at Washington, the fifth day of June, anno Domini one thousand 
eight hundred and fifty-four. 

W. L. MARCY. [L. 8.] 

ELGIN & KINCARDINE, [l. s] 

The Senate, by a resolution of the 2(1 August, 1854, sanctioned the 
ratification of the treaty as above x)reseuted without amend- Aug.s.i8w. 
ment. 

It was ratified August 9, 1854, and exchanged September 9, tSiira. 
1854. 

On the 17th March, 1865, Mr. Adams, the minister of the United 
States at Loudon, under instructions from the Secretary of 
State, gave official notice that the treaty would terminate at 
the expimtion of one year from that date. 

On the 17th of March, 1866, the President issued a proclamation de- 
claring the treaty terminated. i886.Mar. ir. 

Sir Edward Thornton, on the 12th of July, 1869, handed to Mr. Fish 
a memorandum of basis of negotiation, proposing : ises. juiy is. 

1. Renewal of the fishery privileges as under reciprocity treaty of 
1854, with such extensions as altered circumstances may require, on con- 
dition that arrangement for trade satisfactory to Canada is made. 

2. Subject to same condition, same rights of navigation of Saint Law- 
rence as under reciprocity treaty, and corresponding rights on other 
inland waters of the British possessions in Forth America, extended 
to citizens of the United States, on similar rights being extended to 
Canada as to the United States waters, Canada to enter into arrange- 
ments with a view of improving access to the ocean by enlargement and 
deepening of the canals on receiving assurance of the permanency of 
the commercial intercourse proposed. 

3. Subject to same condition, Canada will consider the questions of 
mutual opening of coasting trade ; 

Liberal and reciprocal arrangement of patent and copyright laws; 
Providing for extradition of persons committing any crimes but those 
of a political nature. 

4. Transit trade to be free and unrestricted, with no other charges 
than necessary to protect revenue. This subject to be regulated by 
treaty or legislation. 

5. Exchange, during such period as may be agreed upon, of the pro- 
ductions of the sea, forest, mines, and agriculture, and animals and 
their products, on reciprocal terms as nearly free as possible. Schedule 
of treaty of 1854 basis of new arrangement, but may be added to by 
both and embrace certain manufactures ; duty, if any, to have for basis 
internal-revenue tax of the United States. 

6. Canada to adjust excise duty on spirits, beer, tobacco, and other 
cognate articles, on best revenue standard to be agreed on by both par- 
ties; Canada to do all she can to prevent illicit trade between the United 
States and Canada. ( Volume of notes from British Legation^ July 12, ISG'J.) 

Seventeenth March, 1870, Sir E. Thornton wrote to Mr. Fish ^^.^ ^^^ ^. 
a private and confidential letter. He had a reply to inquiries ^*'® *^" ' 
made at Mr. Fish's suggestion, whether the Canadian government would 
grant the free navigation of tlie Welland Canal and Saint Lawrence, 
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and pat the caual iuto a proper state for iiavigatiou, iu return for a 
conBiderable reduction in the import duties iu this country on lumber, 
salt, fish, and coal, or a possible abolition of all duty on the first three 
articles. In reply, Canadian government regrets absence from the 
proposal of products of the most populous sections of Dominion. Of 
the four articles named, without knowing how much the duty on coal 
could be diminished, they consider that the free importation of fish 
would be the only satisfactory part of the proposal. 

Incloses two schedules which !Mr. Fish suggested would be necessary ; 
one a free list, the other of articles which might have to be subject to 
certain rates of duty. 

Schedule No. 1 is a free list ; No. 2 a list of articles to pay a certain 
import duty in both countries. If they are adopted by United States, 
or propose not unacceptable modifications, free navigation of the Saint 
Lawrence and the use of the canals will be granted ; and he is author- 
ized to declare that it is the policy of Canada to maintain the greatest 
efficiency in canals. Asks early answer. 

Scliedule 1. 
Hides and pelts. 

Furs, skins, and tails, (undressed.) 
Fish, fresh. 
Eggs. 

Timber and lumber, round, hewed, sawed, unmanufactured in whole 
or in part. 
Pitch, tar, turpentine, and ashes. 
Firewood. 

Plants, bulbs, trees, and shrubs. 
Salt. 

Broom-corn. 
Bristles. 

Ores and minerals of all kinds. 
Cotton and wool. 
Stone and marble, (unwrought.) 
Slate. 

Gypsum, unground. 
Flax, hemp, and tow, (undressed.) 
Unmanufactured tobacco. 
Rags. 

Buhr or grind stones. 
Dye-stulfrt, 
Horns. 
Manures. 
Fish-oil. 

Clays, earths, and gravel. 
Emery. 

Plaster of Paris, (not ground or calcined.) 
Eesin. 
Sand. 

Tanners' bark, and extracts thereof. 
Wool. 

Schedule 2. 

Animals of all kinds, ad valorem,^'5 per cent. 

Poultry, ad valorem, 5 per cent. 

Fish, viz: Mackerel, per barrel, $1; salmon, per barrel, il ; herrings. 
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aiid all other Ash in barrels, 50 cents ; fish not in barrels, and not other- 
wise described, ad valorem, 5 per cent. 

Meats, fresh, salted, and smoked, per pound, 1 cent. 

Butter, per pound, 2 cents. 

Cheese, per pouud, 2 cents. 

Lard, per pound, 1 cent. 

Tallow, per pound, 1 cent. 

Grease, and grease scraps, ad valorem, 5 per cent. 

Fruits, green, dried, and uudried, ad valorem, 5 per cent. 

Seeds, not including cereals, ad valorem, 5 per cent. 

Hay and straw, ad valorem, 5 per cent. 

Bran, ad valorem, 5 per cent. 

Vegetables, including potatoes and other roots, ad valorem, 5 per 
cent. 

Hops, per pound, 5 cents. 

Wheat, per bushel, 4 cents. 

Barley and rye, per bushel, 3 cents. 

Oats, buckwheat, and Indian corn, per bushel, 2 cents. 

Pease and beans, per bushel, 2 cents. 

Flour of wheat or rye, per barrel, 25 cents. 

Indian and buckwheat meal, and oatmeal, per barrel, 15 cents. 

Coal, per ton, 50 cents. 

List of append icetty iclth description of contents. 

No. 1. Statistics of trade with provinces for certain years, in article* 
on free list of reciprocity treaty. 

No. 2. Eeport of Committee on Commerce, House of Eepre- 
sentatives, on the operation of the treaty of 1854. Pointing *****'"^* 
out defects and suggesting remedies. (Report No. 22, H. E.j 31th Cong.y 
2d sess.) 

No. 3. lleport of Secretary of Treasury to House of Representatives, 
in answer to a resolution, presenting statistics of trade with Canada, 
&c., illustrative of the working of the treaty, the Canadian tarifis of 
1849 and 1802, and the rates of toll in 1864 on the Canadian canals. 
(Ex. Doc. No. 32, II. B., SSth Cong., Ist sess.) 

No. 4. A report of Hon. Israel T. Hatch upon commercial relations 
with the British provinces and the comparative importance of American 
and' Canadian commercial channels of transportation of property from 
the west to the sea-board, (^^r. Doe. No. 78, H. E., S9th Cong.^ 2d sess.) 

No. 5. Reports by George W. Brega, esq., upon trade with the prov- 
inces of British North America, the free navigation of the Saint Law- 
rence and the Gulf fisheries. (Ex. Docs. Nos. 240 aiid 295, H. E.^ 40f/i 
Cong., 2d sess.) 

No. 6. Report of Hon, Israel T. Hatch upon the commercial relations 
of the United States with the Dominion of Canada, to enable Secretary 
of Treasury to further answer House resolution 9th July, 1866, calling 
for a statement of the trade and commerce with the provinces, and a 
.statement of the revenue derived therefrom since the termination of 
the treaty, and of all changes in the Canadian tariffs since that date, 
also of comparative importance of American and Canadian channels of 
transportation. {.Ex. Doc. No. 36, //. E., U)th Cong.^ 3d sess.) 
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COMPARATIYB STATEMENT. 



Table showing the values of total exports from^ and of total exports to, Canada and other 
British North American possessions for each of the twelve fiscal years, (ended June 30,) 
from 185ti to 1869, inclusive. 



Countries. 


1858. 


1859. 


1860. 


1861. 


1862. 


1863. 


Imports -- - 


115,806,519 
19,638.939 
4,012,768 


119, 727. 551 

21, 769, 627 

^3d4,547 


$23,851,381 
18, 667. 429 
4,038,899 


123.062,933 
18, 883, 715 
3, 861, 898 


$19,299,995 
18, 652, 012 
2, 427, 103 


$24, 021, 264 




28,629,110 


Foreign exports 


2, 651, 920 


Ck>imtries. 


1864. 


1865. 


1866. 


1867. 


ia6& 


1869. 


Imports 


138,922,015 
26, 587, 221 
2,419,928 


(08,830,969 
30,455,989 
2,097,858 


154, 714, 383 
26, 874, 888 
2,481.684 


133,604,178 

20.548,704 

3,774,465 


$30,362,221 
23, 600, 717 
.2,«61,555 


$32,090,314 

20,891.786 

3, 305, 446 


Domestie exports 

Foroien exoorts. ,.m..,^....^ 
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V -NORTHWEST WATER BOUNDARY AND THE ISLAND OF 

• SAN JUAN. 



SYNOPSIS. 



By the Ist article of the treaty between the United States and Great 
Britain of the loth of June, 1846, it was stipulated that the Hue of 
boundary between the territories of the parties on the forty-nintli par- 
allel should stop in the middle of the channel which separates the con- 
tinent from Vancouver's Island, and should proceed thence southerly 
through the middle of that channel and of Fuca's Straits, to the Pacific 
Ocean. 

The point in dispute between the two governments is, as to which 
channel was meant by the words referred to. On the part of the 
United States it is contended that no other than the Haro, and on the 
part of Great Britain that no other than the Bosario Channel could 
have been in contemplation. 

The xJnited States also contend that the history of the negotiation 
shows that, in abandoning a claim to have the boundary of the forty-ninth 
parallel extended to the Pacific, and thereby relinquishing the whole of 
Vancouver's Island to Great Britain, they were actuated by an expecta- 
tion that all other islands south of that parallel and east of the Haro 
Channel would fall to them. The United States also contend that the 
parties could not have supposed that any other channel was meant than 
the widest, the deepest, and the shortest between the Straits of Fuca 
and the mouth of Fraser River, which coniditions are only fulfilled by 
the Haro Channel ; that the navigation to and from Fuca's Straits by 
the Kosario Channel is comparatively circuitous, and that if that chan- 
nel were to be the line, it would throw into the possession of Great 
JBritain all the islands below the forty -ninth parallel and east of Van- 
couver. 

The objects and intentions of the parties in agreeing to the first arti- 
cle of the treaty of the 15th June, 1846, seem to be well illustrated by 
the following antecedents to that instrument : 

By the third article of the treaty between the United States and 
Great Britain of the. 20th October, 1818, the parties agreed to a joint 
occupation of the territory which they might respectively claim on the 
northwest coast of America west of the Rocky Mountains. 

By their treaty with Spain of the 22d of February, 1819^ the United 
States acquired any title which the latter may have had m the same 
territory north of the forty-second parallel of latitude. 

By their treaty with Great Britaiu of the 6th of August, 1827, the 
joint occupation of the territory referred to was indefinitely extended, 
upon the condition that if, after the 20th of October, 1828, either party 
should give twelve months' notice to the other, the convention wotd<l be 
abrogated at the expiration of the said term of notice. 

The forty-second parallel of latitude was also made the sontbern 
boundary of the United States we st of the Eocky Mountains, by their 
treaty with Mexico of April, 1831. 

Jn.'a letter to Mr. Upshur^ Secretary of fitate, of the 14th of November, 
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1813, Mr. Everett, United States minister to London, gives an account or 
an interview which he had had with Lord Aberdeen on the Cth of that 
month. His lordship considered that the question as to the northwestern 
boundary stood as it had been left by Mr. Gallatin in his negotiation 
with Messrs. Huskissou and Addington, in 1827. Lord Aberdeen 
assented to a remark of Mr. Everett, that the numerous stations whicli 
the Hudson's Bay Company had established south of the 49th degree, 
since 1818, though they would embarrass the British government in 
reference to that company, and, through them, in reference to public 
opinion, ought not to prejudice the claims of the United States. Mr 
Everett also remarked that, in offering the line of 49^, we acted fairly 
and liberally ; that the offer was based on the natural princii)les of dis- 
tribution, while they, in refusing that offer and insisting on the Colum- 
bia Kiver, divsregarded such principles, and simply insisted upon a 
boundary very favorable to themselves. The United States offer was 
in accordance with the rules of the English charters, of running north- 
ern and southern boundaries from sea to sea. To an objection of Lord 
Aberdeen, that lines of latitude were arbitrary, Mr. Everett answered, 
that they were as likely to be in favor of Great Britain as of the United 
States, and, besides, could readily be ascertained by men of science; 
that the part of the boundary on the 49th parallel was the only one 
respecting which no controversy had arisen or was to be feared. Fi- 
nally, Mr. Everett said, that an equal partition of the territory was an 
obvious and natural principle of division, and that the forty-ninth par- 
allel was nearly an equal division of the region between 42° and 54o.4(). 
Mr. Everett said to Lord Aberdeen, that when the United States pre . 
sented themselves before the tribunal of the public opinion of the world, 
with a statement of the nature and foundation of their claim to the 
whole territory, as the successors of Spain, and that they had offered ti) 
England a partition as nearly equal as could be made, reserving to 
themselves only the half to what they had a better independent claim 
than England, founded on prior discovery, occupation, and exploration, 
and to which they had the fair claim of contiguity and natural exten- 
sion, there could not be a doubt but that the decision of that tribunal 
would be in their favor. 

Mr. Everett went on to remark that the main diflSculty in the adop- 
tion of the forty-ninth degree to the ocean was, that it had alrej^dy bet n 
thrice offered to Great Britain and always rejected. To meet this dith- 
calty, suggested Mr. Everett, it might deserve the President's consider- 
ation whether he would not agree to give up the southern extremity of 
Quadra and Vancouver's Island, (which the forty-ninth degree wouhl 
leave within the United States,) on condition that the entrance of the 
Straits of Juan de Fuca should at all times be left open and free to the 
United States, with a free navigation between that island and the main- 
land, and a free outlet to the north. 

In a dispatch of the 2d of December, Mr. Everett gives an account of 
another interview with Lord Aberdeen on the 29th of November, 1843, 
in the course of which his lordship stated that it would be impossible 
for the ministry, for the time being, to accept what had been rejected 
in 1824 and 1826 ; that they did not suppose that we, any more than 
themselves, could now agree to terms which we had then declined ; and 
that, consequently, there must be concession on both sides ; that they 
were willing to act on this principle, and that we must do the same. 

Mr. Everett says that he regarded that observation, now made to him 
for the first time, as very important. He told Lord Aberdeen that he 
thought it would be very difficult for the United States to make any 
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modification of their tonner proposal, except in one point, which he re- 
garded as very important to England. He thought the President might 
be induced so far to depart from the forty-ninth parallel as to leave the 
whole of Quadra and Vancouver's Island to England, whereas that line 
of latitude would give the United States the southern extremity of that 
island, and consequently the command of the straits of Fuca. Mr. Ev- 
erett said that, he was not authorized to say whether that would be 
agreed to, but that he thought and wished it might be. Tie then pointed 
out on a map the extent of the concession, which Lord Aberdeen said 
he would take into consideration. 

In a dispatch of the 1st of April, 1844, Mr. Everett gives an account 
of another interview which he had with Lord Aberdeen on the 16th of 
March, in the course of which he remarked that, in proportion as his 
lordship should be inclined to think tliat the offer formerly made by the 
United States to continue the forty-ninth to the sea was an equitable 
offer, he ought to be satisfied with but a moderate departure from that 
proposal, particularly if such modification, without involving a great 
sacrifice to the United States, were eminently advantageous to Great 
Britain. In fact, such a modification was the only one which the United 
States, in Mr. Everett's opinion, could be brought to agree to. A waiver 
by the United States of their claim to the southern extremity of Quadra 
and Vancouver's Island, which would be cut off by the forty-ninth de 
gree of latitude, was precisely of that kind. Lord Aberdeen did not 
commit himself as to whether such a proposition would be accepted. 

In a dispatch to Mr. Calhoun, of the 28th of February, 1845, Mr. Ev- 
erett, referring to the proceedings in Congress in regard to the estab- 
lishment of a territorial government in Oregon, stated that he had had 
several conversations with Lord Aberdeen. Mr. Everett expressed an 
opinion founded on them, that England would never accept the naked 
proposition of the forty-ninth degree ; but that she would accept that 
line with the modification to which he had referred in previous dis- 
patches, namely : the southern extremity of Quadra and Vancouver's 
Island, though Lord Aberdeen had never told him that they would do 
this, and he was confident that this was the best boundary which the 
United States could get by negotiation. 

In a dispatch to Mr. Buchanan, of the 3d of March, 1846, Mr. McLane 
referred to interviews which he had had with Lord Aberdeen, and 
stated that he had little or no expectation that the British government 
would offer or assent to a better partition than the extension of a line 
' on the 49th parallel to the Straits of Fuca, and thence through the 
middle of those straits to the Pacific. 

In a dispatch to Mr. Buchanan, of the 18th of May, 1846, Mr. McLane 
remarked : *^ I have now to acquaint yon that, after the receipt of your 
dispatches on the 15th instant, by the Caledonia, I had a lengthened 
conference with Lord Aberdeen, ou which occasion the resumption of 
the negotiation for an amicable settlement of the Oregon question, and 
the natnre of the proposition he contemplated submitting for that pur- 
pose, formed the subject of a full and fi'ee conversation. I have now 
to state that instructions will be transmitted to Mr. Pakenham by the 
steamer of to-morrow, to submit a new and further proposition on the 
part of this government for a partition of the territory in dispute.'* 

The proposition, most probably^ will offer substantially : *' First. To 
divide the territory by the extension of the line on the parallel of forty- 
nine to the sea ; that is to say, to the arm of the sea called Bireh^s 
Bay 5 thence by the Canal de Arro and Straits of Fuca to the ocean, 
and confirming to the United States what, indeed, they would possess 
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without any special confirmation, tbe right freely to use and navigate 
the straits throughout its extent." 

June 29, 1846, in the House of Commons, Sir Roberta Peel, in tender- 
ing the resignation of the ministry, said, in reference to the termination 
of the existing convention for the joint occupation of Oregon by Great 
Britain and the United States : '^ It appeared to us that the addition of 
that conciliatory declaration — the expression of a hope that the termina- 
tion of the convention might the more strongly impress upon the two 
countries the necessity of amicable adjustment — ^removed any barrier 
which diplomatic punctilios might have raised to a renewal by this 
country of the attempt to settle our differences with the United States. 
We did not hesitate, therefore, within two days after the receipt of 
that intelligence — we did not hesitate, although the offer of arbitration 
made by us had been rejected — to do that which, in the present state 
of the protracted dispute, it became essential to do, namely, not to 
propose renewed and lengthened negotiations, but to specify frankly 
and without reserve what were the terms on which we could consent to 
a partition of the country of the Oregon. Sir, the President of the 
Uuit-ed States met us in corresponding spirit. Whatever might have 
been the expressions 'heretofore used by him, however strongly he 
might have oeen personally committed to the adoption of a different 
course, he most wisely and patriotically determined at once to refer our 
proposals to the Senate, that authority of the United States whose 
consent is requisite for the conclusion of any negotiation of this kind, 
and the Senate, acting also in the same pacific spirit, has, I have 
the heartfelt satisfaction to state, at once advised acquiescence in the 
terms we offered. From the importance of the subject, and con- 
sidering that this is the last day I shall have to address the house as 
a minister of the Crown, I may, perhaps, be allowed to state what are 
the proi>osals we made to the United States for the final settlement of 
the Oregon question. In order to prevent the necessity for renewed 
diplomatic negotiations, we prepared and sent out the form of a cov 
vention, which we trusted the United States would accept.-' 

Here Sir Robert Peel quoted the language of the first article of tb<> 
treaty, and, in explanation thereof, continued : "Those who remember 
the local conformation of that country will understand that that which 
we proposed is the continuation of the forty-ninth parallel of latitude 
till it strikes the Straits of Fuca; that that parallel should not be con- 
tinued as a boundary across Vancouver's Island, thus depriving us of a 
part of Vancouver's Island; but that the middle of the channel shall 
be the future boundary, thus leaving us in possession of the whole ol* 
Vancouver's Island, with equal right to navigation of the straits. Sir, 
the second article of the convention we sent for the acceptance of the 
United States was to this effect." 

Here Sir Robert Peel quoted the second article of tbr treaty, relating 
to the navigation of the Columbia River. 

Continuing, he said : " Sir, I will not occupy the attention of the 
House with mere details. I have read the important jvi tides." 

Sir Robert further quoted an official letter from Mr. Pakenham, inti- 
mating the acceptance of the British proposals, and giving assurance 
of the immediate termination of dift'erences with the United States. 

Mr. Pakenham wrote, under date of June 13, that '• the President 
sent a message on Wednesday last to the Senate, submitting for the 
opinion of that body the draught of a convention for the settlement of 
the Oregon question *," that after a few hours' deliberation on each of 
the three days — Wednesday, Thursday, and Friday — the Senate, by a 
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majority of thirty-eiglit votes to twelve, adopted jesterday evenin<]f a 
lesohitiou advising the President to accept the terms proposed by Her 
Majesty's government. President Buchanan accordingly sent for me 
this morning, and informed me that the conditions offered by Her 
Majesty's government were accepted by the Government of the United 
►States, without the addition or alteration of a single word. Thus, sir, 
the governments of two great nations, impelled, I believe, by the public 
opinion of each country in favor of peace, have by moderation, by mu- 
tual compromise, averted the dreadful calamity of a war between two 
nations of kindred origin and common language.'' (Hansard's Debates^ 
vol, 87, p. 1050 et seq.) 

Viscount Palmerston in reply said : " I should be sorry to leave one 
topic of the right honorable gentleman's speech after the deep pleasure 
which it has afforded; 1 mean the communication which he made, and 
which will be received with entire satisfaction, not only within the 
walls of Parliament but throughout the country, that the unfortunate 
differences Avhich have arisen between this country and the Unit<»d 
States have been brought to a termination, which, as far ns we can at 
present judge, seems equally favorable to both parties.^ [Hansards De- 
baleSj 3d ISeries, vol. 87, p. 1057 et seq.) 

Thepapers of which the following is a synopsis bear date subsequently to 
that of the treaty : 

Mr. J. McIIenry Boyd, charg^ d'affaires of the United States at Lon- 
don, in a dispatch to Mr. Buchanan, Secretary of State, of the 19th of 
October, 1846, represents that British subjects contemplated settling on 
Whitby's Island, one of those within the Straits of Fuca, south of the 
forty-ninth parallel ; that the British government had consequently 
been thrown into some doubt whether, according to the boundary in the 
Oregon treaty, that island would fall within American or British juris- 
diction. Mr. Boyd accordingly suggested that if .the Department was 
not already in possession of evidence clearly defining the line, measures 
should be taken toward obtaining it, for the purpose of meeting the 
question when it should a^ise. 

In a dispatch to Mr. Buchanan of the 3d of November, 1846, Mr. Ban- 
croft, then United States minister at London, requested a copy of 
Wilkes's chart of the Straits of Haro, it having been intimated to bim 
that questions might arise with regard to the islands east of that strait. 
Mr. Bancroft requested authority to meet any such claim at the thresh- 
old, by the assertion of the central channel of Straits of Haro as the 
main channel intended by the recent treaty of Washington. 

Mr. Buchanan complied with Mr. Bancroft's request by an instruction 
of the 2Stli of December, 1846. The instniction remarks that it was not 
probable that the British government would seriously claim any island 
east of the Canal of Haro. That no doubt that was the channel which 
Lord Aberdeen had in view when, in conversation with Mr. McLane. about 
the middle of May, 1846, he explained the character of the proposition 
he intended to submit through Mr. Pakenham, the British minister at 
Washington. This was, first, to divide the t-erritory by the extension of 
the line on the parallel of 49^ to the sea ; that is to say, to the arm of 
the sea called Birch's Bay, thence by the Canal de Haro and Straits of 
Fuca to the ocean. 

In a dispatch to Mr. Buchanan of the 29th of March, 1847, Mr. Ban- 
croft adverts to supposed wishes of the Hudson's Bay Company to get 
some of the islands on our side of the line in the Straits of Fuca, and 
says that he would not be surprised if a formal proposition should soou 
be made by the British government to run the line. The proposition 
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woald in itself be proper if there shoald be no ulterior motive to raise 
unnecessary doubts and to claim islands that are properly ours. He 
expressed his belief that the ministry had no such design. Some of its 
members would be the first to frown on it. 

In a dispatch to Mr. Buchanan, of the 4th of August, 1848, Mr. Ban- 
croft says that he had been told by Lord Palmerston that he had made 
a proposition at Washington for marking the boundary and for ascer- 
taining the division line in the channel by noting the bearings of certain 
objects. "I observed that the water in the channel of Haro did not 
require to be divided, though, of course, the islands east of the center 
channel of Haro were ours. He spoke of the propriety of settling defi- 
nitively the ownership of the several islands, in order that settlements 
might not be begun by one party on what properly belonged to the 
other." 

In a note to Mr. Buchanan, of the 13th of January, 1848, Mr. Cramp- 
ton stated that he had been instructed to propose that the two govern- 
ments should proceed to mark the boundary defined in the treaty. 
After remarking upon other parts of the line, he goes on to say: "But 
between the Gulf of Georgia and the Straits of Fuca the line is less dis- 
tinctly and accurately defined by the verbal description of the treaty by 
which it is established, and local circumstances render it probable that 
if this part of the line were not to be precisely determined, the uncer- 
tainty as to its course might give rise to disputes between British sub- 
jects and citizens, of the United States." Mr. Orampton also said, in 
substance, that as the point in the center of the channel between Van- 
couver's Island and the continent could not, probably, be marked out by 
any object to be permanently fixed on the spot, it should be ascertained 
by the intersection of cross-bearings of natural and artificial landmarks. 

He goes on in the following words: "But in regard to this portion of 
the boundary line, a preliminary question arises, which turns upon the 
interpretation of the treaty rather than upon the result of local observa- 
tion and survey. The convention of the loth of June, 1846, declares 
that the line shall be drawn through the middle of the channel which 
separates the continent from Vancouver's Island. And upon this it may 
be asked what the word ' channel' intended to mean. Generally speak- 
ing, the word 'channel,' when employed in treaties, means a deep and 
navigable channel. In the present case it is believed that only one 
channel, that, namely, which was laid down by Vancouver in his chart, 
has, in this part of the Gulf, been hitherto surveyed and used, and it 
seems natural to suppose that the negotiators of the Oregon convention, 
in employing the word * channel,' had that particular channel in view." 

Mr. Crampton's note was accompanied by a draught of instructions to 
the commissioners for marking the boundary. 

The receipt of the communication, however, does not appear to have 
been acknowledged. 

With a note to Lord Palmerston of the 3 1st of July, 1848, Mr. Bancroft 
sent a copy of Wilkes's chart of the Straits of Juan de Fuca ; but re- 
marked that, though it did not extend to the parallel of 49^, it contained 
the wide entrance into the Straits of Haro, the channel through the 
middle of which the boundary was to be continued. 

With a dispatch to Mr. Buchanan of the 19th of October, 1848, Mr. 
Bancroft sent a copy of the map of Vancouver's Island, by Wyld, geog- 
rapher to the Queen. It purports to mark, by a dotted line, the bound- 
ary between the United States and Great Britain. *' You will see that 
this map suggests an encroachment on our rights by adopting a line far 
to the east of the Straits of Haro." 
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With a note to Lord Palmereton of the 3d of iN'ovember, 1848, Mr. 
Bancpoft seut him a copy of the United States sarveys of the waters of 
Puget Soaiid and those dividing Vancouver's Island from our territory. 
Mr. Bancroft remarked, " Your lordship will readily trace the whole 
course of the Channel of Haro, through the middle of which oar bound- 
ary-line passes." 

In a note to Mr. Bancroft of the 7th of November Lord Palmerstoa 
thanked him for the surveys. 

An act of the Congress of the United States was passed on the 11th 
of August, 1856, providing for the demarkation of the boundary 6n oar 
part. Mr. Archibald Campbell was appointed commissioner. The in- 
structions of Mr. Marcy, Secretary of State, addressed to him in that 
character, bear date the 25th of February, 1857. They do not advert to 
any particulars in regard to the water-boundary. The following is a 
paragraph of the instructions : 

Having completed the organization and ontfit, and made the other preparations in- 
dicatedy yon wiU repair to Fuca Straits, via San Francisoo, to meet the commis- 
flioner on the part of the British ffovernmenty and proceed with him to determine sneh 
portion of the line described in the first article of the treaty as is provided for by the 
act above cited. 

Captain James C. Prevost, of Her Britannic Majesty's ship Satellite! 
was the commissioner on the part of Great Britain. After divers con- 
ferences with Mr. Campbell on the subject of the water-boundary, he 
addressed a letter to him under date the 28th. of October, 1857, setting 
forth his objections to the adoption of the line of the Haro Channel. 
These are, in substance, that when the line from the initial point in the 
GulffcOf Georgia proceeds in a southerly direction as far as 48^ 4J5' of 
north latitude, it meets a group of islands through which there are two 
passages. One of these, called Rosario Strait, is near the continent, 
and the other, called Haro Channel, is nearer Vancouver's Island. He 
asserts that the only navigable channel separating the continent firom 
Yancouver's Island is Eosario Strait. 

He claims that the channel contemplated by the treaty should possess 
three characteristics : 1st. It should separate the continent from Van- 
couver's Island ; 2d. It should admit of the boundary-line being carried 
through the middle of it in a southerly direction ; 3d. It should be a 
navigable channel. To these conditions the Bosario Strait most entirely 
answers. He goes on to admit that che Haro Channel is also navigable, 
but on account of the currents and the want of anchorage-grounds, not 
80 easily so. He asserts that that channel does not separate the con- 
tinent from Vancouver's Island, and that the line to reach that channel 
must proceed for some distance in a westerly direction. 

Mr. Campbell replied on the 2d of November, 1857, that as the Haro 
Chaunel was pre-eminent in width, depth, and volume of water, this 
must have been the one contemplated by the treaty. It was known 
under its name since the Urst discovery, and was the only one usually 
designated by name on the maps in use at the time the treaty was under 
consideration, while the other channels only separate the islands in the 
group from each other ; the Haro Channel for a considerable distance 
north of the Straits of Fuca, and where their waters unite, washes 
the shore of Vancouver's Island, and is therefore the only one which, 
according to the language of the treaty, separates the continent from 
Vancouver's Island. 

The term southerly used in the treaty would not admit of the de- 
markation of the line in a due south direction through any channel. It 
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was consequently to be presumed that the genera direction only was tO: 
be toward the south. 

Eosaria Straits do not separate the continent from Yanconver'B 
Island, but some islands from others ; although the relative merits of 
the navigability for sailing-vessels of the Haro Channel and Bosario 
Straits was not to be regarded as having any bearing on the determina- 
tion of the question. Captain Alden, however* of the United States 
Navy, who, in the years 1853 and 1855, had made surveys of those wa- 
ters, had officially reported the Haro Channel as the widest, deepest, 
and best. Beference is then made to the dispatch of Mr. McLane to 
Mr. Buchanan of the 18th of May, 1846, in which he reported that the 
line of the Haro Channel was to be proposed by the British govern- 
ment. Mr. Campbell thence infers that the object of the framers of 
the treaty was to run the line so as to avoid cutting off the southern 
cape of Vancouver's Island by adopting the line through the Haro 
Channel. The speech of Mr. Benton in the Senate relative to the treaty 
shows the same understanding in regard to it 

Captain Prevost replied, under date of the 9th of November, that in 
his opinion the Bosario Channel was the only one that conformed to the 
language of the treaty, hy separating the continent from Vancouver's 
Island. The Haro Channel separates Vancouver's Island from the con- 
tinent. The usual terms of expression appear to be designedly re- 
versed in the treaty, for the lesser is not separated from the greater, 
but the greater from the lesser. There is no navigable channel bBtween 
the continent and the islands on the east of Bosario Straits, and, there- 
fore, no such channel as the treaty calls for. Frpm the Gulf of Georgia 
to the Straits of Fuca the line can be carried through Bosario Straits 
in a southerly, whereas through the Haro Channel it must take a wes- 
terly direction. 

The information given by Mr. McLane was as to a probable proposi- 
tion. The one adopted in the treaty was different. 

He then refers to Preuss's map of Oregon, printed by order of the 
Senate, in which the line is carried through Bosario Channel. 

Mr. Campbell rejoined, under date of the 18th November, 1857, that 
in his judgment no change in the position of the words used in the 
treaty could make any difference in their meaning. Captain Provost's 
admission that the Haro Channel is undoubtedly the navigable channel 
which, at its position, separates Vancouver's Island from the continent, 
might be regarded as tantamount to a settlement of the question. Al- 
though Mr. McLane and Mr. Benton were not the signers of the treaty, 
they had such an official connection with the negotiations that their 
evidence should have equal weight with that of the signers themselves. 
Immediately upon the receipt of Mr. McLane's dispatch of the 18th of 
May,Mr.Pakenham submitted to Mr. Buchanan thedraughtof a conven- 
tion. This draught was laid before the Senate, with all the correspon- 
dence upon the subject, and was approved by that body. The draught 
referred to is the same, word for word, with the treaty as signed. Mr. 
Campbell shows that Captain Provost's comment upon Mr. McLane's 
dispatch, to the effect that supposing the original proposition to have 
been as reported by that gentleman it was designedly altered after dis- 
cussion, to be without foundation. No such discussion could have taken 
place between Mr. McLane and Lord Aberdeen without being reported 
by the former; and none could have taken place between Mr. Paken- 
ham and Mr. Buchanan, as the former was not authorized to enter into 
any. Preuss's map had no officip.1 authority. -**«■ __ '^'*t*** "r — ' ^r- • 

Captain Prevost replied, under date of the 24th of November, 1858, that 
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the continent as well as tbe island mast be regarded according to its nat- 
ural signification and according to its natural position ; and that when 
two channels exist between a continent and a particular island, the argu- 
ment appeared irresistible that the channel contiguous to the continent 
was the channel separating the continent from the island, while the chan- 
nel contiguous to the island is the channel separating the island from the 
continent. The inference that the Haro Channel was proposed by the 
British government because that happened to be mentioned in Mr. Mc- 
Lane's dispatch, was unwarrantable. He would be surprised if Captain 
Aldeu should not agree with him that Rosario Straits are preferable to 
Haro Channel for sailing-vessels. The treaty in the matter of the chan- 
nel separating the continent from Vancouver's Island was clear, and he 
could not admit any evidence on this subject to weigh with him that 
would lead to an interpretation that the precise terms of the treaty would 
not admit. Although he was firm in the conviction that Rosario Straits 
and not Haro Channel was the one contemplated by the treaty, he was 
willing to regard the Gulf of Georgia as one channel, and agree to a line 
passing through the middle of it, so far as the islands would permit. 

Mr. Campbell rejoined, under date of the 28th of November, 1858, 
that the proposed instructions to the commissioners which accompanied 
Mr. Crampton's note to Mr. Buchanan, of the 13th of January, 1848, 
contained the following sentence: "From that point you will carry on 
the line of boundary along the forty-ninth parallel of latitude to the 
middle of the channel between Vancouver's Island and the continent." 

This, Mr. Campbell contends, shows the view of the British govern- 
ment within two years after the conclusion of the, treaty. He adds 
that, in 1848, Rosario Straits was not claimed on the ground that there 
was anything peculiar in the wording of the treaty; nor was there any 
claim founded upon the supposition of a "designed alteration" of the 
original draught of the treaty by omitting the Haro Channel and substitu- 
ting its present language. In opposition to Captain Prevost's opinion 
that the words of the treaty were so pe(*uliarly precise and clear as to 
point out unmistakably Rosario Straits as the channel, Mr. Crampton, 
speaking on the partof his government, says: "But between the Gulf of 
Georgia and the Straits of Fuca the line is less distinctly and accurate- 
ly defined by the verbal description of the treaty." In regard to this, 
Mr. Campbell quotes the following passage from Vattel: "If he who 
can and ought to have explained himself clearly and plainly has not 
done it, it is the worse for him. He cannot be allowed to introduce 
subsequent restrictions which he has not expressed." 

Mr. Campbell declined accepting Captain Provost's proposition, and 
expressed the opinion that there was not the slightest probability that 
the British government, Captain Prevost, or any other person, woald 
ever be called upon for a renewal of it. 

Captain Prevost replied, under date of the 1st of December, 1857, 
that if the treaty was intended by the United States Government to ac- 
cord with the correspondence of Mr. McLane and the speech of Mr. 
Benton, the general maxim which Mr. Campbell had quoted from Vattel 
would be more applicable to the United States than to the British gov- 
ernment; for, if the former intended that the line should run through 
the Haro Channel, they should have taken care that it was so expressed 
" clearly and plainly " in the treaty. In conclusion, he proposed a con- 
ference, in order that it might be formally recorded that the commis- 
sioners were unable to agree ; that Mr. Campbell had declined to accede 
to his proposition for a compromise, and, therefore, that the whole mat- 
ter might be referred to their respective governments. 
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Mr. Campbell replied on the 2d of December, recapitulating his pre- 
vious arguments, and concluding with the remark that he thought any 
proposition, with a view to concession on the part of United States, was 
hardly justifiable under the circumstances. 

In a report to General Cass, Secretary of State, of the 25th of Sep- 
tember, 1858, Mr. Campbell represents that the settlement of the ques- 
tion of the channel involves the sovereignty of the group of islands 
called the Haro Archipelago, between the Haro Channel and Rosario 
Straits, embraced in a space of about four hundred square miles. He 
then proceeds to show the importance of these islands, in a military and 
naval point of view, quoting official opinions of officers. 

In a letter to Mr. Campbell of the 15th of June, 1858, Mr. Bancroft 
states that he was in Mr. Polk's cabinet when the Oregon treaty was 
concluded, and that the general understanding, both in England and in 
the United States, was, that the British boundary was to extend to the 
middle of the Haro Channel. 

In a full and elaborate report to General Cass of the 20th of January, 
1859, Mr. Campbell reviewed his proceedings as commissioner, and com- 
mented on the respective claims of the parties to the channel mentioned 
in the treaty. In the course of his letter Mr. Campbell expresses an 
opinion that the compromise line offered by Captain Prevost would not 
be a suitable channel for a boundary, with such channels as Haro and 
Eosario in its vicinity. In support of this opinion, he stiites the maxi- 
mum and minimum width of the several channels, and refers to other 
important circumstances. 

With a letter to the Department of the 21st of June, 1859, Mr. Camp- 
bell transmitted a copy of the Coast Survey chart of the space between 
the continent and Vancouver's Island, corrected by the results of a 
survey of the same space by Captain Richards, of the British navy, 
acting on behalf of his government. In the course of his letter, Mr. 
Campbell represents that the map adverted to shows that there is still 
another channel nearer to Vancouver's Island than that of Haro, which 
answers the description in the treaty as separating the continent from 
that island. The lines on the ^)ap indicate, according to Mr. Camp- 
bell's statement — 

1st. The boundary -line contemplated by the treaty, as shown by con- 
temporaneous evidence, through the middle of the Gulf of Georgia and 
Haro Channel, the main channel between the continent and Vancouver's 
Island. 

2d. The boundary-line claimed by the British commissioner through 
the Gulf of Georgia and Eosario Straits, on the pretense that the chan- 
nel which separates the continent from Vancouver's Island means the 
channel nearest to the continent. 

3d. The boundary-line proposed by the British commissioner as a 
compromise through the Gulf of Georgia, a part of the Haro Channel, 
and the channel east of San Juan Island. 

4th. The boundary-line which might be claimed by the United States 
in accordance with the letter of the treaty, or by adopting an interpre- 
tation of it, so as to carry out the sole object of the deviation of the 
boundary-line from the forty-ninth parallel to the ocean, through the 
Straits of Fuca, viz, to give the whole of Vancouver's Island to Great 
Britain. 

5th. Track of steamers plying between Victoria and Fraser Eiver 
since the discovery of gold. 

A copy of instructions of the British government to Captain Prevost 
was obtained through Mr. Dallas, United States minister at Loudon. 
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They bear date the 20th December, 1856, and express the opinion that 
the llosario Channel was the boundary contemplated by the treaty. 
They use the following language: "If, however, the commissioner of 
the United States will not adopt the line iEkloug Kosario Straits, and if, 
on a detailed and accurate survey, and on weighing the evidence on 
both sides of the question, you should be of opinion that the claims of 
her Majesty's government to consider Bosario Straits as the channel 
indicated by the words of the treaty cannot be substantiated, yon would 
be at liberty to adopt any other intermediate channel which you may 
discover on which the United States commissioner and yourself may 
agree, as substantially in accordance with the description of the treaty." 

A copy of these instructions having been commnnicated to Mr. 
Campbell, he remarks, in a letter to the Department of the 4th of 
August, 1859, that they show that Captain Prevost was by them vir- 
tually, if not positively, prohibited from adopting the Haro Channel as 
the boundary channel intended by the treaty. 

With a letter to the Department of the 18th of August, 1858, Mr. 
Campbell communicated information of the landing of a company of 
United States troops, under command of Captain Pickett, on the island 
of San Juan, on the 26th of July. He also communicated a copy of the 
protest of Governor Douglas, of Vancouver's Island, against the mili- 
tary occupation of that island by any other than a British force. 

In a letter of Mr. Drinkard, Acting Secretary of War, to General 
Harney, of the 3d of September, 1859, the occupation of San Juan 
Island by a military force is not approved. 

In a letter of Mr. Drinkard to General Scott, of the 16th of Septem- 
ber, 1859, the wish of the President was referred to that he should 
take command of the military forces on the Pacific coast, and he was 
instructed that until the title to the island of San Juan could be 
adjusted it would be desirable for him to arrange for a joint occupation 
of that island. 

This General Scott did, in a letter of the 25th of October, 1859, to 
Governor Douglas, of Vancouver's Island. The proposition was at first 
declined, but was afterward practically acceded to by the landing of a 
body of British marines at the north end of the island. The joint mili- 
tary occupation has ever since continued. 

Under date the 12th of May, 1859, Lord Lyons addressed a note to 
General Cass relative to attempts of citizens of the United States to 
establish themselves on the island of San Juan, and stated that his 
government trusted that the United States Government would, so far 
as it could, restrain them from attempting to settle, by unauthorized 
acts of violence, a question which there would probably be little diffi- 
culty in arranging by amicable communication between the two gov- 
ernments. . 

In an instruction to Lord Lyons of the 24th of August, 1859, Lord 
Russell referred to the disagreement between the American and British 
commissioners in regard to the demarkatiou of the water boundary, 
expressed regret that no map was annexed to the treaty of 1846, but 
stated that his government fully concurred with their commissioner 
that the line should run through liosario Straits. He then proceeded 
to review the arguments on both sides, and concluded by proposing the 
same compromise line as that ofifered to Mr. Campbell by Captain Pre- 
vost, and by declaring that his government must, under any circum- 
stances, maintain its right to the island of San Juan. 

This paper was fully replied to by General Cass in an instruction to 
Mr. Dallas of the 20th of October, 1859. After adverting to circum- 
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8tauc«^s leading to the treaty of 1846, and stating that the object of the 
United States in accepting that instrument was to allow to Great Britain 
the whole of Vancouver's Island, but to exclude her from any other 
territory south of the parallel of 49®, the instruction goes on to remark 
that the friendly sentiments expressed in Lord BusselPs paper do not 
harmonize with the declaration which it contained that the British gov- 
ernment would, under any circumstances, maintain its right to the island 
of SSau Juan. If this declaration should be insisted on, said General 
Cass, it must terminate the negotiation at its threshold. The proposi- 
tion for compromise assumes that the disagreement in respect to the 
treaty is irreconcilable. The failure of the commissioners to agree was 
in part, at least, imputable to the peculiar character of the instructions 
to the British commissioner. At the time of the negotiation of the 
treaty, all that the British government claimed was that the line should 
deflect from the forty-ninth parallel so far as to assign to tbem the 
whole of Vancouver's Island. This was all that the American Govern- 
ment conceded. Mr. Bachauan had instructed Mr. McLane that, except 
for this purpose, the President would never consent to bring the British 
boundary a single inch below the parallel of 49®, and no other purpose 
than this was anywhere avowed. The Haro is the only channel which 
would not leave something more to Great Britain south of the forty- 
ninth parallel than the southern cape of Vancouver's Island. Whether 
the Haro was or was not the true channel in the opinion of the British 
negotiators, it was quite certain, from current testimony of both the 
American and British negotiators, that the Eosario Channel was not. 
The Douglas Channel, which was suggested by Lord Eussel, is admitted 
to be an inferior one, scarcely capable of navigation, except by steamers, 
and was supposed to be recommended because it would leave the island 
of San Juan to Great Britain. 

In an instruction to Lord Lyons, of the 16th of December, 1859, Lord 
Bussell replied that his government could not concur in the conclusions 
to which General Cass had arrived. What Lord Aberdeen meant by 
King George's Sound, down which the line was to ran, might be clearly 
inferred from a letter addressed to him at the time of the conclusion of 
the treaty, by Sir John' Pelly, then the governor of the Hudson's Bay 
Company, of which letter the following is an extract : " With respect to 
the other islands, the water demarkation line should be from the cen- 
ter of the water in the Gulf of Georgia, in the forty -ninth degree, along 
the line colored red as navigable in the chart made by Vancouver until 
it reaches a line drawn through the center of the Straits of Juan de 
Fuca. The only objection to this is giving to the United States the val> 
uable island of Whidbey." However the British government might be 
disposed to rely on the instructions of Lord Aberdeen and the letter 
of Sir John Pelly, and the United States on the statements of Mr. 
McLane and Mr. Benton, it must be confessed on both sides that the 
interpretation of one party, without the expressed assent of the other, 
goes but very little way to remove the difficulty. Lord Russel concludes 
hi« paper with a direction to renew the offer of compromise. 

General Cass, in an instruction to Mr. Dallas, of the 4th of February, 
1860, after adverting to other points in the instruction of Lord Bussell 
to Lord Lyons of the 16th of December, 1859, states that, as Lord 
Bussell repeats his original declaration that no settlement of the ques- 
tion would be accepted by the British government which did not provide 
for the reservation of the island of San Juan to the British Crown, the 
President had directed him to state that the United States would, under 
all circumstances, maintain their right to the island in controversy until 
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the question of title to it should be determined by some amicable 
arrangement between the parties. 

In an instruction to Lord Lyons of the 9th of March, 1860, Lord 
Eussell refers to his declaration contained in his dispatch of the 24th of 
August, to which exception was taken by General Ca«s, and was put 
forward as a ground for declining to continue the discussion. Lord 
Eussell expresses disappointment that the explanation which Lord 
Lyons was authorized to offer was not accepted as satisfactory, " Her 
Majesty's government maintain that either the Canal de Rosario or the 
Douglas Channel might be held to be the boundary contemplated by 
the treaty ; but that the Canal de llaro neither fulfills the intention of 
the British negotiators of the treaty, nor is consistent with the words 
of the treaty itself.'' 

In an instruction to Mr. Dallas of the 23d of April^ 1860, General 
Cass remarked that, as Lord liussell had acknowledged that the 
expression objected to in his dispatch of the 24th of August, 1859, 
Avas not intended to convey the meaning which this Government had 
attached to it, the subject was now free from the embarrassment occa- 
sioned thereby. General Cass also referred to the speech of Sir Kobert 
Peel on the treaty in the House of Commons on the 29th of June, 1846, 
as showing that the deflection in the line from the parallel of 49^ had 
not left Great Britain in the possession of any other island than that 
of Vancouver. " While the President, therefore, feels himself obliged 
to decline to adopt the Douglas Channel as the boundary of the tw^o 
countries between Vancouver's Island and the continent, and to main- 
tain the Canal de Uaro as the true boundary in that quarter, which was 
intended by the treaty, he is glad to believe that no serious injury can 
be inflicted on British interests by the adoption of the American line." 

In a note to General Cass of the 10th of December, 1860, Lord Lyons 
proposed that the question of the water boundary should be referred to 
the arbitration of a reigning prince or sovereign state. 

"No reply appears to hjive been made to this note. 

No diplomatic discussion of the question of boundary has since taken 
place. 
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VI -THE CLAIMS OF THE UNITED STATES AGAINST GREAT 
BRITAIN ON ACCOUNT OF ACTS COMMITTED BY REBEL 
CRUISERS. 



1. CONCESSION OF BELLIGERENT RIGHTS. 

The dates of tbe several acts which have been cited by either party 
in the discussion of this question are herewith given : 

Fort Sumter surrendered. issi. xpru m. 

President Lincoln, b^^ proclamation, called out the militia iwi. Apm is. 
and convened Congress. 

Jeiierson Davis, by proclamation, gives notice that he will 1861, April 17. 
grant letters of marque. (Received by British government May 10.) 

President Lincoln issues his first proclamation of blockade, 1861, aphi 19. 
which was as follows : 

By the President of the United States. 

A PROCLAMATION. 

Whereas an insurrection a^^ainst the Government of the United States has broken 
out in the States of South Carolina, Georgia, Alabama, Florida, Mississippi, Louisiana, 
and Texas, and the laws of the United States for the collection of the revenue cannot 
be effectually executed therein conformably to that provision of the Constitution which 
requires duties to be uniform throughout the United States ; 

And whereas a combination of persons, engaged in such insurrection, have threatened 
to grant pretended letters of marque to authorize the bearers thereof to commit assaults 
on the lives, vessels, and property of good citizens of the country lawfully engaged in 
commerce on tbe high seas, and in waters of the United States; 

And whereas an executive proclamation has been already issued, requiring the per- 
sons engaged in these disorderly proceedings to desist therefrom, calling out a militia 
force for the purpose of repressing the same, and convening Congress in extraordinary 
session to deliberate and determine thereon : 

Now, therefore, I, Abraham Lincoln, President of the United States, with a view to 
the same purposes t>efoie mentioned, and to tbe protection of the public peace, and the 
lives and property of quiet and orderly citizens pursuing their lawful occupations, 
until Congress shall have assembled and deliberated on the said unlawful proceedings, 
or until the same shall have ceased, have further deemed it advisable to set on foot a 
blockade of the ports within the States aforesaid, in pursuance of the laws of the United 
States and of the law of nations in such cases provided. For this purpose a competent 
force will be posted so as to prevent entrance and exit of vessels from the ports afore- 
said. If, therefore, with a view to violate such blockade, a vessel shall approach, or 
shall attempt to leave either of the said ports, she will be duly warned by the com- 
mander of one of the blockading vessels, who will indorse on her register the fact and 
date of such warning, and if the same vessel shall again attempt to enter or leave the 
blockaded port, she will be captured and sent to the nearest convenient port, for such 
procee<lings against her and her cargo as prize as may be deemed advisable. 

And I hereby proclaim and declare that if any person, under the pretended authority 
of the said States, or under any other pretense, shall molest a vessel of the United 
States, or the persons or cargo on board of her, such persons will be held amenable to 
the laws of the United States for the prevention and punishment of piracy. 

In witness whereof I have herennto set my baud and caused the seal of the United 
States to be affixed. 

Done at the city of Washington this nineteenth day of April, in the year of our Lord 
one thousand eight hundred and sixty-oue, and of the Independence of the United 
States the eighty-fifth. 

[L. 8.] ABRAHAM LINCOLN. 

By the President : 

Wjixiam H. Seward, 

Secretary of State* 
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Troops of the United States on the way to Washington were attacked 
1861 A riii9L ^^ * ™^^ ^" Baltimore. Oommanication by railroad and tele- 

' *"* graph between Washington and New York and north of that 
point was interrupted by the rebels from the 21st to the 28th April in case 
of telegraph, and from April 19 to May 3 and after, in case of railroad. 
Passengers were two or three days in making difficalt and expensive 
transit in carriages on and after the 20th. ( Vide New York Herald.) 

The steamer Canadian sailed from Portland, taking the Boston papers 
1881 A ra la ^^ *^^^ ^^y? ^^*^ telegraphic accounts of the riots at Baltimore, 

' '' and what purported to be a version of the President's procla- 
mation, which version appeared in the Loudon journals as hereafter 
stated. 

The Department of State issued a circular to its representatives 
1861 A isa ^^^'^^^ which purported to inclose a copy of the President's 

' *** first proclamation of blockade. ( Vol. J., p. 20.) 

Lord Lyons incloses an unoflScial copy of a proclamation of blockade 
1861 A riiM. ^ ^^® government, (supposed to be a newspaper version-.) This 

• ^ note, it is stated by the British government, was received on 
May 10. (FoZ. I., p. 18.) 

,-, . , « Steamer Persia left New York for England with the New York 

1861, April ttb J. * V ^ J ^ 

papers up to that date. 
President Lincoln's second proclamation of blockade was issued ex- 
tending the blockade to Virginia and North Carolina. (StoL 
ie6i.Apni27. ^^2;ar^«, vol. 12, i>. 1259.) 
Lord Lyons communicates to his government a copy of Mr. Seward's 
note of same date, covering a printed copy of the proclamation 

• ' of the 19th of April. {Received at British Foreign Office May 
14.) {Vol.1., p. 23.) 

1861, M«7 1. Mr. Adams, United States minister, left Boston for his post 
Steamer Canadian arrived at Londonderry, and her news was tele- 
graphed to London. The Daily News of May 2 contains the 

1861, Mv 1. ^Qjj^^ij^g paragraphs : *' President Lincoln has issued a proda- 

mation declaring a blockade of all the ports in the seceded States. 

* ( ) ' The Federal Government will condemn as pirates all privateer 

vessels which may be seized by Federal ships." 
The steamer Cansidian arrived at Liverpool on the 2d of May. On 

1861, M«7 1 the 3d of May the Daily News published the news of the proc- 

1861,' M«7& lamation in the following language, which was repeated ver- 

1861, M»r 4. batim in the Times of the 4th of May, and, as far as known, no 

other copy was ever printed in the English journals : 
The following is the President's proclamation of the blockade of the 

southern ports : 

An iDsarrectioQ against the Government of the United States has broken cat in the 
States of Sontb Carolina, Georgia, Alabama, Florida, Mississippi, Louisiana, and Texas, 
and the law of the United States cannot be executed effectually therein conformably 
to that provision of the Constitution which requires duties to be uniform throughout 
the United States. And further, a combiuatlon of persons engaged in such insun^o- 
tiou have threatened to grant pretended letters of marque to authorize the beaters 
thereof to commit assaults on the lives, vessels, and property of good citizens of the 
country lawfully engaged in commerce on the high seas, and in the waters of the 
United States; and whereas an Executive proclamation has already been issued requiring 
the persons engaged in these disorderly proceedings to desist, and therefor calling out 
the militia force for the purpose of repressing the same, and convening Congress in 
extraordinary session to deliberate and determine thereon ; the President, with a view 
to the same purposes before mentioned, and to the protection of the public peace, and 
the lives and property of its orderly citizens purauing their lawful occupations, untU 
Congress shalf have assembled and deliberated on said unlawful proceedings, or until 
the same shall have ceased, has farther deemed it advisable to set on foot a blockade 
of the ports within the States aforesaid, in pursuance of the laws of the United States 
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and the laws of nations in snch cases provided. For this purpose a competent force 
will be posted so as to prevent the entrance and exit of vessels from the ports afore- 
said. If, therefore, with a view to violate such blockade, any vessel shall attempt to 
leave any of the said ports, she will be duly warned by the commander of one of said 
blockading vessels, who will indorse on her register the fact and date of such warning, 
and if the same vessel shall again attempt to enter or leave a blockade port, she will be 
captured and sent to the nearest convenient port, for such proceedings against her and 
her cargo as may be deemed advisable. 

A reference to the proclamation, as correctly given above, will show 
that there were many variations from the original ; the most important 
of which were the omission of the formal parts of the proclamation ; of 
the words " for the collection of the revenue f and of the declarations 
as to piracy. 
May 2, 1861, Lord Lyons wrote to Lord Russell as follows : i^i. Mny a. 

I have the honor to inclose a copy of a note by which I acknowledged the receipt of 
Mr. Seward's note of the 27th ultimo, announcing the Intention of this Government to 
set on foot a blockade of the southern ports. I was careful to so word my note as to 
show that I accepted Mr. Seward's communication as an announcement of an intention 
to set on foot a blockade, not as a notification of the actual commencement of one. I 
believe that most of my colleagues made answers to the same sense. 

I have the honor to transmit to your lordship copies of the President's proclamation 
announcing the extension of the blockade to the ports of Virginia and North Carolina, 
which have been sent to me in a blank cover from the State Department. ( Vol, I,j^. 
24.) 

Inclosure, Lord Lyons to Mr. Seward, April 29, 1861 : 

The undersigned, Her Britannic Majesty's envoy extraordinary and minister pleni- 
potentiary to the United States of America, has the honor to acknowledge the receipt 
of a note of the day before yesterday's date from the Secretary of State, communicat- 
ing to him a proclamation which announces, among other things, that a blockade of 
the ports of South Carolina, Greorgia, Alabama, Florida, Mississippi, Louisiana, and 
Texas will be set on foot, in pursuance of the law of the United States and the law of 
nations, and that for this purpose a competent force will be posted so as to prevent 
the entrance and exit of vessels. ( Vol, L p, 25.) 

The Secretary of State has, moreover, done the undersigned the honor to inform him 
in the same note that it is intended to set on foot also a blockade of the ports of Vir- 
ginia and North Carolina. 

In the House of Commons Mr. E wart asked Lord Russell whether the gov- 
ernment intended to place the British naval force in the Gulf of Mexico on ^^ ^ 
sufficient footing, and if privateers sailing under flag of recognized power would be 
treated as pirates. 

Lord Russell replied that " Her Majesty's government heard the other day that the 
Confederate States have issued letters of marque, and to-day we have heard that it is 
intended there shall be a blockade of all the ports of the Southern States ;" and after 
stating that some of the questions had been submitted to the law-officers of the Crown, 
he said: '* We have not been involved in any way in that contest, by any act or giving 
any advice in the matter, and, for God's sake, let us, if possible, keep out of it." ( Vol. 
IV, p, 482. J 

Steamship Persia, from New York, arrived at Queenstown. isei. >!»> 4. 

Steamship Persia arrrived at Liverpool. x,, 5. 

House of Commons, Mr. Gregory asked Lord Russell the following ques- 
tion: '*3d. The Government ot the United States having refused to relin- Maye. 
quish the belligerent right of issuing.letters of marque, the seven Southern 
confederated and sovereign States having become to the United States a separate and 
independent and foreign power, whether Her Mi^esty's government recognize the right 
of the president of the southern confederacy to issue letters of marque ; and if so, 
whether our minister at Washington has been notified to that effect T'' (Vol. IV, p, 
482.) 

Lord Russell, in reply, stated that, with respect to belligerent rights in the case of 
certain portions of a State being in insurrection, there was a precedent which seems 
applicable to this purpose in the year 1825. The British government at that time al- 
lowed the belligerent rights of the provisional government of Greece, and, in conse- 
qnence of that allowanc, the Turkish government made a remonstrance. I may state the 
nature of that remonstrance and the reply of Mr. Canning. " The Turkish government 
complained that the British government allowed to the Greeks a belligerent character, 
and observed that it appeared to forget that to subjects in rebellion no national character 
could properly belong.'^ But the British government informed Mr. Stratford Cauuiug 
21 H 
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that the " character of belligerency was not so much a principle as a fact ; that a cer- 
tain (le<;reeof force and consistency acquired by any mass of population en|;aged in war 
entitled that population to bo treated as a belligerent, p»nd even if their title were ques- 
tionable, rendered it the interest, well understood, of all civilized nations so to treat 
them. For what was the alternative t A power or a comnmnity (call it which yon 
will) which was at war with another, and which covered the sea with its cruisers, must 
either be acknowledged as a belligerent or dealt with as a pirate ; " which latter charac- 
ter, as applied to tlio Greeks, was* loudly disclaimed. In a separate dispatch of the 
same date, (12th of October, iJ^'iT),) Sir Stratford Canning wjis reminded that when the 
British government acknowledged the right of either belligerent to visit and detain 
British merchant-vessels having enemy's property on board, and to confiscate snch 



property, it was necessarily implied, as a condition of such acknowledgment, that the 
detention was for the purpose of Wringing the vessels detained before an established 
court of prize, and that confiscation dia not take place until after co deranation by 



such competent tribunal. The question has been under the consideration of the gov- 
ernment. They have consulted the law-officers of th^ Crown. The attorney and so- 
licitor-general and the Queen's advocate, and the government have come to the 
opinion that the southern confederacy of America, according to those principles, which 
seem to them to be just principles, must be treated as a belligerent." ( Vol. /T, p. 4>^*^.) 
House of Commons — belligerent rights at sea. — Question thereupon by Mr. Walpole, 

who consulted the government as to its introduction. Viscount Palmers- 
1861, May 7. tou, iu reply, stated that " the house will bear in mind that my noble friend 

(Lord John Russell) stated last evening that this question of international 
rights, as connected with belligerent rights at sea, is of grave and coraplicat-ed charac- 
ter ; that it is under the consideration of the government, and until the government 
shall be in a condition, after consulting its legal advisers, to make some distinct com- 
munication upon the subject, it would be inexpedient, and indeed impossible, for them 
to enter into any discussion upon the matter." ( Vol, IV^p, 484.) 

House of Commons — as to privateering. — Mr. Forster inquired as to 
statub of British subjects serving on, or assisting iu equipment 

''^'^^' of [)rivateer for rebels, and whether such privateer is to be 
subject to forfeiture. Inquiry was made of secretary of state of home 
department. The reply was as follows : 

" Sir George Lewis : Sir it is in the contemplation of Her Majopty^s government to 
issue a proclamation for the purpose of cautioning all Her Majesty's subjects against 
.any iutin*ference in the hostilities between the Northern and Southern States of Amer- 
ica. In that proclamation the general etfect of the common and statute law on the 
matter will be stated." ( Vol. IV, p. 484.) 

Receipt by British government of Lord Lyons's note of April 
iMi,>ii.jio. 22^ inclosing unofficial newspaper copy of blockade proclama- 
tion of 19th of April. 

House of Lords — question: United States; civil war; priva- . 
"'^'^' teering. 
Earl Derby said : 

I understand that a proclamation is about to be issued by Her Majosty^s government 
on the subject of privateering and of belligerent rights. I'hope that in'that proclama- 
tion, or in some other way, a most distinct and emphatic warning will bo given to all 
seamen ia the service of Her Majesty as to the conditions upon which they will en- 
gage—if they choose to enter upon such hazardous enterprise — in the system of priva- 
teering. There should be no doubt left on their minds, bnt the fullest and plainest in- 
timation should be publicly made to them, whether, if they do engage in such a service, 
they will or will not in extremity be entitled to expect any protection or interference 
on the part of this country. I hope my noble friend wUl state to your lordships 
whether the government have come to any' conclusion upon this question; and if so, 
whether they are prepared forthwith to issue a public and emphatic notification of the 
course they intend to pursue, and the consequences likely to result to British seamen 
from a disregard of their warning. 

Earl Granvili.k. The noble earl, by the manner in which he has approached the 
subject, has evinced a becoming appreciation of the difflcultios which may arise to our- 
selves from the unfortunate state of things in the Unitod State. WithVespect, how- 
ever, to the question of the belligerent rights of the parties now engaged in that un- 
happy contest, the noble earl has not asked for any expression of opinion on the part 
of the government, and thereftire I am absolved from entering into a discussion of that 
most important, difficult, and delicate subject. But the noble earl has inquired whether 



Digitized by 



Google 



GENERAL APPENDIX. 323 

H 13 our intentinh to issue n proclamation, warninjj the subjects of Her Majesty against 
*n any manner departing from that neutrality which Her Majesty herself is so desirous 
to observe. To that question, as the noble earl has stated, an answer has alreaily been 
given in "another place," namely, that it is the intention of the government, according 
to precedent, to issue a proclamation, giving such warning to all the subjects of Her 
Majesty. The precise wording of the proclamation is a matter of considerable impor- 
tance and difficulty, requiring some deliberation, and we have thought it right to ob- 
tain the best advice in framing it; but I may state that the government are anxious 
to make it as plain and emphatic as possible. ( Vol. IF, p, 4H5.) 

The British government allege that Mr. Dallas handed to the 
minister of foreign atfairs the Department of State circular of *^^''"'^" 
April 20, and its accompanying copy of the proclamation of the block- 
ade of Southern ports. There is no evidence of this fact in the Depart- 
ment of State. 

Queen's proclamation of neutrality according belligerent 
rights to South. ( Vol J, Claims, d'c, p. 41.) **'**"^''- 

In'the evening Mr. Adams arrived in London. mvh 

On the morning of this day Mr. Adams was ready for busi- 
ness. The Queen's proclamation was issued without cousulta- ""'^* 
tion witli the United States minister, even before it was practicable for 
Lord Russell to see him. 

Receipt by British Foreign Office of official copy of President 
Lincoln's proclamation of April 19, with Lord Lyons's note of ^^^'*'*'" 
April 27. 

Receipt of Lord Lyons's note of May 2, communicating official m\. May 17. 
copy of second prochimation of blockade, dated April 27, and extending 
blockade to ports of Virginia and North Carolina. 

Mr. Adams's note to Mr. Seward giving an account of an in- May u. 

terview with Lord Russell, in which he said to Lord Russell : 

t 

I mnst be permitted to express the great regret I had felt on learning, the decision to 
issne the Quj'on's proclamation, which at once raised the insurgents to the level of a 
belligerent state, and still more the language nsed in regard to it by Her Majesty's 
ministers in both houses of Parliament before and since. Wluitever iiiigUt bo the 
design, there couhl be no shadow of doubt that the etfeot of these events bad been to 
encourage the friends of the disaffected here. Tlie tone of the prt-s.s and of private 
opinion indicated it strongly. I then alluded more especially to the brief rep jrt.of 
the lord chancellor's speech on Thursday last, in which he had characterized the rebel- 
lious portion of my country as a belligerent state, and the war that was going on as 
justum bellum. 

To this his lordship replied that he thought more stress was laid upon these events 
than they deserved. The fact was that a necessity seemed to exist to define the 
course of the government in regard to the participation of the subjects of Great Britain 
in the impending conflict. To that end, the legal questions involved had been referred 
to those officers most conversant with thera, and their advice had been taken in shap- 
ing the result. Their conclusion had been that, iw a question merely ot'/acty a war 
existed. A considerable number of the States, at least seven, occupying a wide extent 
of conntry, were in open resistance, while one or more of the others were associating 
themstUves in the same struggle, and as yet there were no indications of any other re- 
sult than a contest of arms more or less severe. In many preceding cases much less 
formidable demonstrations had been recognized. Under such circumstaiKu s it seemed 
scarcely possible to avoid speaking of this in the technical sense 'As'jnshim heUunij that 
is, a war of two sides, without in any way applying an opinion of its justice, as well 
as to withhold an endeavor, so far as possible, to bring the management of it within 
tho rules of modern civilized warfare. This was all that wjis contemplated by the 
Queen's proclamation. It was designed to show the purport of existing laws,, and to 
explain to British subj(^ts their liabilities in case they should engage in the war. And 
however strongly the people of the United States might feel against their enemies,, it 
was hardly to be supposed that in practice they would now vary from their uniformly 
humane policy heretofore in endeavoring to assuage and mitigate the horrors of war. 

To all which I answered that under other circumstances 1 should be very ready to 
give my cheerful assent to this view of his lordship's; but I must be permitted tenkly 
to remark that the action taken seemed, at least to my mind, a little more rapid than 
was absolutely palled for by the occasion. It mighl be recollected that ths new ad- 
ministration had scarcely had sixty days to develop its policy ; that the extent to which 
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all departments of the GoverDment had been demoralized in the preoeding adminis- 
tration was surely aoderstood here, at least in part ; that the very organization apon 
which any future action was to be predicated was to be renovated and purified before 
a hope could be entertained of energetic and effective labor. The consequence had 
been that it was but just emerging from its difficulties, and beginning to develop the 
power of the country to cope with this rebellion, when the British government took 
the initiative, and decided practically that it is a struggle of two sides ; and, further- 
more, it pronounced the insurgents to be a belligerent state before they had ever 
shown their capacity to maintain any kind of warfare whatever, except within one of 
their own harbors and under every possible advantage. It considered them a marine 
power before they had ever exhibited a single privateer on the ocean. I said that I 
was not aware that a single armed vessel had yet been issued from any port under the 
control of these people. (Vol. I, p. 183.) 

1861, juneai Mf. SewRfd wFotc to Mr. Adams : 

Every instruction you have received from this Department is full of evidence of the 
fact that the principal danger in the present insurrection which the President has 
apprehended is that of foreign intervention, aid, or sympathy; and especially of SQch 
intervention, aid, or sympathy on the part of the government of Great Britain. 

The justice of this apprehension has been vindicated by the following facts, namely : 
The issue of the Queeirs proclamation, remarkable, first, for the circumstances under 
which it was made, namely, on the very day of your arrival in Loudon, which had 
been anticipated so far as to provide for your reception by the British secretary, bat 
without affording you the interview promised before any decisive action should be 
adopted ; secondly, the tenor of the proclamation itself, which seems to recognize, in a 
vague manner, inaeed, but still does seem to recognize, the insurgents as a belligerent 
national power. That proclamation, unmodified and unexplained, would leave us no 
alternative but to regard the government of Great Britaiu as questioning our free exer- 
cise of all the rights of self-defense guaranteed to us by our Constitution and the laws 
of nature and of nations, to suppress the insurrection. (Vol. I, p. 193.) 

jiinea Mr. Seward again wrote to Mr. Adams, Juoe 8, 1861 : 

Your conversation with the British secretary incidentally brought into debate the 
Queen's late proclamation, (which seems to us designed to raise the insurgents to the 
level of a belligerent state,) the language employed by Her Majesty's ministers in both 
houses of Parliament, the tone of the public press and of private opinion, and especially 
a speech of the lord chancellor, in which he had characterized the insurgents as a bel- 
ligerent state, and the civil war which they are waging against the United States as 
justum helium. 

The opinions which you expressed on these matters, and their obvious tendency to 
encourage the insurrection and to protract and aggravate the civil w^ar, are Jnst, and 
meet our approbation. At the same time it is the purpose of this Government, if pos- 
sibUe, consistently with the national welfare and honor, to have no serious controversy 
with Great Britain at all ; and if this shall ultimately prove impossible, then to have 
both the defensive position and the clear right on our side. With this view, this Gov- 
ernment, as you are made aware by my dispatch No. 10, has determined to pass over 
without official complaint the publications of the British press, manifestations of adverse 
individual opinion in social life, and the speeches of British statesmen, and even those 
of Her Majesty's ministers in Parliament, so long as they are not authoritatively adopted 
by Her Majesty's government. We honor and respect the freedom of debate and the 
freedom of the press. We indulge no apprehensions of danger to our rights and inter- 
ests from any discussion to which they may be subjected, in either form, in any place. 
Sure as we are that the transaction now going on in our country involves the progress 
of civilization and humanity, and equally sure that our attitude in it is right, and no 
less sure that our press and our statesmen are equal in ability and influence to any in 
Europe, we shall have no cause to grieve if Great Britain shall leave to ns the defease 
of the independence of nations and the rights of human nature. (Vol. I, p. 195.) 

June 14. Mr. Adams wrote to Mr. Seward, June 14, 1861 : 

I next approached the most delicate portion of my task. I descanted upon the irri- 
tation produced in America by the Queen's proclamation, upon the construction almost 
universally given to it, as designed to aid the insurgents by raising them to the rank 
of a belligerent state, and upon the very decided tone taken by the President in my 
dispatches in case any such design was really entertained. I ad<led that from my own 
observation of what had since occurred here, I had not been able to convince myself of 
the existence of such a design. (Vol. I, p. 198.) 

i886,jao.i. Earl Russell wrote to Sir P. Bruce, Juue 2, 1865 : 

I received, on the 25th ultimo, your dispatch of the 10th ultimo, inclosing a copj, 
taken from a newspaper, of a proclamation issued by the Prcsideni of the United 
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States on that day, declaring, amon^ other matters, Ibat " armed resistance to the > 
authority of this Government," namely, the Government of the United States, " may 
be regarded as virtually at an end ; and the persons by whom that resistance, as well 
as the operations of insurgent cruisers, were directed, are fugitives or captives." 

On the day following the receipt of your dispatch intelligence reached this country 
of the capture of President Davis by the military forces of the United States. 

In this state of things Her Msgesty's government lost no time in communicating with 
the 'government of the Emperor of the French as to the course which should be pur- 
sued by the two governments ; and while these communications were in progress I 
received officially from Mr. Adams, on the 30th ultimo, a copy of the President's procla- 
mation of the 10th. 

It would indeed have been more satisfactory if the Government of the United States 
had accompanied the communication of the President's proclamation with a declara-. 
lion that they formally renounced the exercise as regards neutrals of the rights of a 
belligerent ; but Her Majesty's government considered that, in the existing posture of 
affairs, the delay of any formal renunciation to that effect did not afford to neutral 
powers sufficient warrant tor continuing to admit the possession of a belligerent char- 
act-er by a confederation of States whicn had been actually dissolved. The late presi- 
dent of the so-called Confederate States has been captured, and transported as a priso- 
ner to Fort Monroe ; the armies hitherto kept in the field by the Confederate States 
have, for the most part, surrendered or dispersed ; and to continue to recognize those 
States as belligerents would not only be inconsistent with the actual condition of 
affairs, but might lead to much embarrassment and complication in the relations be- 
tween neutral powers and the Government of the United States. 

Her Majesty's government have, accordingly, after conimunication with the govern- 
ment of the Emperor of the French, determmed to consider the war which has lately 
prevailed between the United States and the so-called Confederate States of North 
America to have ceased de facto ; and on that ground, they recognize the re-establish- 
ment of peace within the whole territory of which the United States, before the com- 
mencement of the civil war, were in undisturbed possession. (Vol. I, p. 320.) 

From the time when the proclamation of neatrality was issued until 
the withdrawal of the concession of belligerent rights to the rebels, the 
United States Government were constantly making representations to 
the British government on this subject. These representations will be 
found running through the whole correspondence on the subject, as 
printed in the volumes of Claims. 

The rights conceded to the rebels were partially withdrawn June 2, 
1865, {Vol. i, Claims, page 378,) ?ind finally withdrawn October 13, 1865. 
Vol. J, Claims J page 387.) 

The following extract from a letter from George Bemis, esq., to the 
Secretary of State, dated Eome, April 20, 1870, directs attention to 
some of the more important parts of the correspondence contained in the 
volumes entitled '* Claims against Great Britain," and to some import- 
ant correspondence not contained in that compilation. This letter was 
written after the receipt of the second volume, which fact explains some 
apparent mistakes of the writer : 

I beg to call the notice of the Department to the grave and fundamental omissions s 
nUaarrangementSj and misdesignationSf contained in the CompilaUon as thus far executed. It 
is principally in reference to these that I have hoped to make my communication of 
some service to the undertaking for the future. 

I must premise that I do not profess even now to give a full and reliable inventory 
of what must be supplied or explained, but only to suggest such deficiencies as have 
tkns far met my eye, or of which I have the means at hand of inquiring iuto. Thus I 
beg to particularize that I have little or no opportunity here, from my own memoran- 
da, to inquire into the care or completeness with which the manusa^ipt {hith- 
erto unpublished) dispatches of the Department which I had left marked for publi- 
cation have been copied and printed. The Secretary may be aware that I gave a 
ivinter's work to that task, leaving in paper-marks and pencil annotations in the man- 
uscript volumes of the archives, to facilitate future reference to documents and parts 
of documents to be extracted. I desire, therefore, to be explicitly understood as ex- 
clading all that portion of the work from criticism. I would only remark in passing, 
however, that I think, from some memoranda which I have preserved, that I must have 
marked in for publication (at least) one of Mr. Adams's manuscript dispatches, No, 25 , 
Adams to Setcard^ August 8, 1861, (in which he speaks of the British government 
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regarding the separation of the Union as a fixed fact,) and the Queen^s speech of proroga- 
tion of Parliament of August 6, 1861, in which her British Majesty says — reiterating 
and persisting in belligerent recognition, when Mr. Seward had repudiated such a 
construction, even so late as August 4, 1863, {Sexoard to Lyons, August 4, 1863, Ala- 
bama Compilation, vol. 1, p. 268) — ** The dissensions which arose some months ago in 
the United States of North America have unfortunately assumed the character of open 
war. Her Majesty, deeply lamenting this calamitous result, has determined, in com- 
mon with the other powers of Europe, to preserve a atrict neutrality between the con- 
tending parties;" two documents which I do not find in the Compilation, and which I 
should deem important. 

But of the grave and fundamental omissions and misplacements which I would 
poi nt out as essential to be supplier! and rectified, I would instance at least the follow- 
ing : 

Hie ParUameniary announcement of British recogniUon of rebel heUiger ency, of May 
6, 1861, by Lord J. Russell,* (Hansard's Pari. Deb., vol. 162, page 1564.) I do not 
imagine that this has been overlooked by the compiler, but to rank it among " Debates" 
a^ matter for the appendix, as is perhaps designed, is as little allowable as to put the 
title-page of a volume into its appendix. Belligerent recognition, in my view, was not 
etfected by the proclamation of neutrality of May 13, but by what was done and writ- 
ten May 6, 1861, including, besides this ofiicial parliamentary declaration or speech of 
Lord Russell, his two governmental dispatches of the same day, addressed to Lords 
Cowley and Lyons, the British ambassadors at Paris and Washington, respectively. 

The Queen's" proclamation of neutrality, (which, by the way, is indexed in the com- 
pilation under Xotification of Blockade, vol. 1, page 5,) on the contrary, waa ueviT 
communicated or intended to be communicated, diplomatically and officially, to the 
United States, [see Lord Russell's treatment of this matter. Blue Book, 1862, No. 1, p. 
27 — Lord Rnsnell to Lyons, May 15— where his lordship is willing that it shall circulate 
in the rebel States, but seems especially careful to give no instruction about commu- 
nicating it at Washington ;] but, on the other hand, what was resolved upon and de- 
clared by the British government, at the date of May 6, was diplomatically and officially 
communicated to the United States Juno 15, following; and (I am sorry to say) to the 
rebels on or about July 20, through the Bunch-Trescot mission, at Charleston, S. C. 
(Compilation, vol. 1, page 135.) If the honorable Secretary has ever scrutinized this 
point, he will have found,! think, that both Lord Russell and Mr. Seward consider the 
communication of British and French recognition of rebel belligerency to have taken 
ett'ect, or, at least, been attempted, in Washington, in the personal interview of the two 
foreign ministers with Mr. Seward, June 15, 1861, described in the British Blue 
Book, 186-2, No. 3, p. 9, (Compilation, vol. 1, p. 62,) under index caption Declaration 
of Paris : {i) and in the two dispatches, Seward to Dayton, of June 17, (Compilation, 
vol. 1, p. 60,) and Seward to Adams, of June 19,- 1861, (ib., p. 64.) He will have 
found, furthermore, that the instruction on Lord Russell's part was originally con- 
cocted May 13, though bearing date May 18, (Compilation, p. 110, note; ib., p. 104, 
** Postscript ;") [this important dispatch is omitted from page 50 of the Compilatiou,t 
its proper place, and given on page 107, under inclosure, Russell to Adams, of 
August 28, 1861, ib., p. 105;] and that the French instruction to Mercier, communi- 
cated in the same personal interview in Washington, bears date ** May 11, 1861," 
(French Yellow Book for 1861; Les fitats-Unis, pages 93-96;) which commauica- 
tion, it seems to me, ought in historic fairness, at least, to have made part of the 
"Alabama Compilation ;" though I have observed that it has been omitted. For 
fjirther reference to Mr. SewanVs sagacious and correct perception of the be^mug of 
the Briti.sh communication of rebel recognition dated May 18, cloaked under the name 
of the ^'Declaration of Paris, ^^ I would refer the honorable Secretary, in addition, to 
"Compilation," top of p. 194, given under index caption "Revocation (!) of Bellig- 
erent Recognition;" and to Compilation, page 196, at the bottom of the page, under 
same index caption, where Mr. Seward speaks of "<A0 promised direct communicationf 
bringing it (rebel belligerent recognition) authoriiatively before this Government in the 
form chosen by the British government itself. ^^ As for Lord Russell's and Lord Lyons's un- 
derstanding that the instruction of May 18 was intended for the formal communica- 
tion to the United States of the action taken by the British government on this head, 
see Russell to Lyons, 2d dispatch of May 18, (Compilation, p. 51, three to first five lines; 
also, the last two lines of the same dispatch, where Lord Russell speaks of '* commu- 
nicating" [this "admission of the belligerent rights of the Confederate States of 
America,"] " at Montgomery, to the President of the so-styled Confederate States.") 
See, also, Cowley to Russell, of May 9, (Compilation, p. 50, second paragraph from top,), 
where Cowley quotes Thouvenel as "/o precedents'' ^^for recognising belligerent rights ;" 
Lyons to Russell, June 17, 1861, (Compilation, p. 63,) where Mr. Seward for the moment 
appears to have thought that the scheme was not a covert and delusive one, but a 
bona fide attempt to reform the declaration of Paris ; and Lyons' s instruction to Bunch of 

* Published on page 482, Vol. IV, Claims, &c. 
t It is referred to by a foot-note on page 50. 
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July 5, 1861, (OompilatioD, p. 123,) where Lord Lyons makes the dispatch of May 18, 
(No. 1.) the very vehicle of communicating belligerent recognition to the rebel con- 
federacy, through Mr. Bunch, the British consul, resident at Charleston, South Caro- 
lina. But if anything were wanting to complete this characterization of the scbenie, 
it is to be found in the Bunch-Tresoot papers,* where Consul Bunch puts down, in 
black and white, that the object of the mission was to go a step further in belligerent 
recognition toward full recognition of confederate independence than had been done 
on the 6th of May. It is for this reason that I have already ventured in my former 
letter to press upon the Secretary's attention the importance of these papers, and my 
earnest hope, if no scruple of delicacy toward Mr. Trescot exists on the part of the 
Government, and no fear of their exciting national hostilities, that they may be given 
to the world. I would add, in respect to these papers, that Mr. Trescot accompanied 
them with Southern newspaper-cuttings, showing the republication in those journals, 
in the summer of 1862, of the British parliamentary docuuientR of May 6, 1861, .<&c., 
which cuttings I hope will make a part of the compilation publicatioUj U* such publi- 
cation of them is ever to be made; and that Mr. Trescot speaks, in his record memoran- 
dum of the mission, of a long *^ private" letter of Lord Lyons to Bunch, which, if pro- 
cnrable, would probably be worth more than all the otlier documents put together. 
I am not certain, however, that Mr. Trescot did not orally inform Mr. Sanford, through 
whose patriotic exertions these valuable. documents were secured to the United States 
.Government, that he had returned this private letter to Mr. Bunch. 

In regard to Lord Russell's speech t, of May 6, 1861, it may perhaps be worth men- 
tioning to the honorable Secretary, that Mr. Seward thought his lordship's quotation 
of Cauninf^s dispatch of the 12th of October, 1825, (toward the close of the speech) — 
that in which he speaks of it-s being a condition-precedent to anj*' such belligerent 
recognition, •* that the detention by the searching vessel is for the purpose of bringing 
the vessels detained before an established conrt of prize, and that contiscation should 
not take place until after condemnation by such competent tribunal "—of importance 
enough to request Mr. Adams to endeavor to obtain the whole of the dispatch quoted; 
and that Mr. Adams even applied to Lord Russell personally for that purpose, but un- 
snccessfully. — (See MSS. correspondence in Department of State, December, 18()7, to 
February, 1868.) 

But to proceed with further omissions and misplacements : 

The most important part of Lard RvaselPs dispatch to Lord Cowley of May 6, 1861 — that 
part which gives the key to the whole movement, and was the launching of the Bunch 
mission — is left out on page 36, (where the rest is given under index caption of ''Xoti- 
fication of Blockade" p. 5,) and is only given at page 48 under *^ Declaration of Paria."^ 

On page 37 is given Lord Russell's account of his interview with the rebel emissa- 
ries Yancey, Maun, and Rost,on May 4, 1861, (the Saturday before the Monday of May 
6, when our civil-war fortunes were to receive that stroke of paralysis which was to 
benumb them for four long years,) hutbmits the falter and far more important account of 
the 8ame interview^ given by the emissaries themselves, under date of August 14, IHfU ; [a 
portion of this account is afterward furnished, to be sure, at page 3;$r>, under head of 
** Fort BegulationSj'^ (I)] — a most important document in the history of belligerent rec- 
ognition, which seems to have escaped Mr. Seward's attention in discussing the sub- 
ject-matter with Lord Stanley, in January, 1-867. (Sticard to AdafnSjt January 12, l'!^67, 
U. 8. Dip. Cor., 1867, pp. 45-50.) 

Lord BtisselVs important letter to the Commissioners of the Admiralty ^ of May 1, ISfU — 
which, perhaps, amounts to a recognition of rebel equality at that early day. but which 
certainly constitutes the only instruction given to British cruisers during tlie war that 
tAat government, so far as I am aware, has ever published — is given (page 33) under 
index caption ^^Notification of Blockade" (!) when the blockade was as yet unknown. 

Lord Lyons to Lord Russell of April 22, 1861, (showing that Lord Lyons considers 
that but few British cotton- vessels will be on the American coast when the blockade takes 
effect, and that no great alarm need be apprehended from rebel cruisers,) given page IH 
of the Compilation — omits the date, " Received May 10," (i. c, at the Foreign Olflce.) like 
Mr. Seward's official communication of the blockade, of April 19, (page 23,) that of 
^^ May 14," commented on in my former communication ; showing that official nolificn- 
Uon of the American proclamation of blockade did not actually reach the British gorenmieut, 
on its own showing^ till twenty-four 'fiours or more after the publication of the Queen's procla- 
mation of neutrality. 

Mr. Seward's bold and eno'getic letter to Mr. Adams,^ of May 21, 1861 — written after 
hearing of the parliamentary declaration of May 6, but l)efore any official commnnic-.i- 
tion of belligerent recognition, or information as to intention of issuing the proclama- 
tion of neutrality, and which letter of Mr. Seward's Lord Lyons *• fears the Pre.siclent 

• The correspondence referred to by Mr. Bemis is on tile in the Department of iState, 
and will, if desired, be placed at the disposal of the High Joint Commission. 
tSee Compilation, vol. 1, p. 483. 
t See Compilation, vol. 3, p. 660. 
J See Compilation, vol. 1, p. 179. 
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Lns consented to being sent/' (Lyons to BtiseeU, May 23, 1861, Bine Book, 1862, No. 1, pa^ 
39, and ivhich Uisl, so far as I can see, is aho not given in the Compilation) — is only ^iven 
entire (at page 179) tinder *^ Revocation of Belligerency." (!) The extract on the earlier 
page, (51,) though justly duplicated under "Declaration of Paris,^' contains no reflec- 
tion or expression of that " violent explosion of wrath," which Lord Lyons refers to as 
exhibited in the American press generally, on the reception of the news of the procee<l- 
ings in Parliament on the 6th, but which reflection of American sentiment is Justly and 
forcibly depicted in the remainder of Secretary Seward's energetic instruction to Mr. 
Adams of May 21, not extracted. 

And here, perhaps, in regard to index captions in vol. 1,1 may remark once for all 
upon the imperious necessity of some explanatory, prefatory, or supplementary note, 
showing why the head caption " Notification of Blockade '' is foisted into the index from 
pages iii to v, underneath the general title " ReAXjgnition of Behel Belligerency; why the 
general title it«elf is not resumed again on, page iv ; how the " Declaration of Paris ^^ 
connects itself with the main subject ; the same of the *^ Revocation of Bunches Exequa- 
tur ; " what is meant by ** Port Regulalious," pages xxxiii-xxxvii ; and how " Proposi- 
iionsfor Mediation and Intervention " are distinguishable from the current general title 
" Recognition of Rebel Belligerencyy Nor do 1 understand exactly why, in the text and 
body of the volume from page 517 to the end, the main title of the volume and the heading 
of the page " Claims against Great Britain " is dropped, and "Enforcement of Neutrality" is 
made to occupy the beading of the left-hand page, with "Amendment of Laws," &^., on^ 
the right-hand side. The Compilation for most purposes would be far more satisfac- 
tory, I am constrained to think, without any divisions at all, and with a mere chrono- 
logical Juxtaposition of docnment-ary pieces, than with such a confusing and misgnid- 
ing series of captions and titles. In saying this I am well aware that some of these 
divisions were of my own suggestion ; but with the mechanical arrangement, or rather 
mt«- arrangement, of printing, and still more in the absence of an explanatory preface, 
I find that all such arrangement and distribution of my own has only led to compli- 
cated disorder. 

But to hasten on with my imperfect catalogue of omissions and misarrangementa 
under the head of ^'Eecognition of Rebel Belligerency," to which I have devoted a 
more especial attention, I find one of the five or six demands for the recall of this recog- 
nition ^ as made by the United States during the course of the civil war, and the de- 
mand which of all others was most explicitly and unwarrantably refused by Great 
Britain, altogether omitted from that head, I allude to the demand of Mr. Seicard of Octo- 
ber 24, 1864, (Seward to Adams,*" No. 1136, Dip.JCor. 1864, Pt. II, pp. 338-341, 342,) which 
was communicated to the British government by Mr. Adams, November 23, 1864, (Adams to 
StirardA No. 821, Dip. Cor. 1865, p. 5,) and which was poinV-blank refused by Lord RusseJl, 
November 26, 1864, (Blue Book, 1665, No. 1, pp. 25, 27, 28, Russell to Lyons,t November 
26.) The refusal is given in the Compilation, (vol. 1, pp. 279, &c.,) but neither Mr. 
Seward's instruction nor Mr. Adams's communication of the instruction which led to 
the refusal. A portion is of Mr. Seward's letter,^ in which the instruction is contained, 
is indeed given at page 676 under "Amendment of laws," but not the extract on pages 
41, 42, (of United States Dip. Cor.,) relating to belligerent recognition, which seems to 
have been overlooked by the compiler. It is true that both Messrs. Seward's and Ad- 
ams's entire dispatches' of October 24 and November 23 are given in vol. 2, of the 
Compilation, under "Rebel operations from Canada," (pp. 20-36,) but the two portions of 
the Belligerent-Recognition correspondence ought not obviously to be given tbns dislo- 
cated and dissevered. Especially, as it seems to me, was it desirable to bring our de- 
mand into juxtaposition with Lord Russell's volunteer communication to Slidell aud. 
Mason of November 25, 1864, (the day before,) which Slidell in his intercepted dispatch 
to the rebel secretary of state, (elsewhere commented on,) Justly characterized as a 

fratnitous and extraordinary offensive insult to the Government of the United 
tates. 

I find that I have omitted to notice in their chronological order two other important 
dispatches, or extracts of dispatches, of the year 1862, relating to the same head of 
Rebel Belligerency, which onght to have been repeated, or else differently arranged, 
in vol. 1 of the Compilation. The first is Seward to Adams, No. 260, May 28, 1862. (Dip. 
Cor., 101,) a dispatch in which Mr. Seward invoked the element of slavery for the first 
time, as a ground for revocation of belligerency, and which dispatch both Messrs. Sew- 
ard and Adams regarded as of the highest importance ; and the second, Adams to Sew- 
ard, No. 208, August 22, 1862, (Dip. Cor., 180, 181,) highly noticeable for Mr. Adams's re- 
port that the British government would probably have reoailed belligerent recognition in 1862 
if McClellan^s advance on Richnumd had proved successful. These tw^o dispatefaes are 

• See Compilation, vol. 2, p. 20. 
tSee Compilation, vol. 2. p. 36. 
t See Compilation, vol. 2, p. 67. 
$ Given in full on p. 20, vol. 2, of Compilation. 
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SveD at pages 405, 431, of vol. 1 of the CompilatioD, under the topic^ "Propositions for 
ediaiiony" &c. ; but are, perhaps, lost to the subject of "BecognHi4my (See Mr. Sew- 
ard's* coinments on Lord Russell's course, September 8, No. 336, Dip. Cor., 1862, p. 188, 
also omitted frofn the Compilation ; though another extract from the same dispatch is 
given, vol. 1, p. 434.) 

But to recur to the latter period of 1865 ; again I find the important dispatch of Setv- 
ard to Adams, No. 1304, of March 15, (Dip. Cor., 1865, p. 245,) omitted from both vols. 
1 and 2. This is a dispatch in which Mr. Seward makes the diminution and destruc- 
tion of American commerce a specific ground of national claim against Great Britain, 
connected with the outfit in British ports of rebel cruisers, and which assumes more 
consequence by reason of Mr. Reverdy Johnson's recent unfounded admissions in that 
resiiect. I ought to notice, perhaps, in reference to the compilation, that Mr. Adams's 
fulfillment of Mr. Seward's instruction, by way of communicating this dispatch, is 
given at page 290 of vol. 1 of the Compilation, though somewhat varied in terms and 
recast as to its connection. Another dispatch of Mr, Seward's of March 20, 1865, 
(iSettardto idaiiM,No. 1310, Dip. Cor., p. 2.52,) five days later, alsoomitted, ought to have 
given Mr. Seward's urgent claim (at its conclusion) for the recall of belligerent recog- 
nition. Following after this period at a near interval I find more omissions under the 
head of " demand for revocation of rebel belligerency," which it seems to me are ma- 
terial deficiencies. 
Dispatch No, 1350, F. W, Seward to Adams, of April 12,t (Dip. Cor., p. 309.) 
Dispatch No, 973, Adams to Hunter, of June 2, $ (Dip. Cor., p. 393.) 
Dispatch No. 977, Adams to Hunter, of June 2, 11 (Dip. Cor., p. 397.) 
Dispatch, (unnumbered circular,) Setvard to AdamSy June 7,% (Dip. Cor., p. 400.) 
Some or all of these are certainly necessary to tell the story of the reluctant recall 
by England of rebel recognition, and how easily and fairly the same measures (of 
merely withholding hospitality from rebel cruisers, and of according it as usual to 
United States ships of war) might have been practiced upon by that government from 
1862 downward. 

This branch of the case may be appropriately closed by printing 
entire the instructions of Mr. Fish to Mr. Motley, of the 25th of Sep- 
tember, 1869, and the unsigned " notes ^ upon that dispatch, which were 
handed to Mr. Fish by Mr. Thornton on the 6th day of November, 
1869. 

Although an official character to the latter document was disavowed 
by Lord Clarendon, and it, therefore, does not form a part of the official 
record of the case, the fact that it was reputed to have been prepared 
by Lord Tenderden (then Mr. Abbott) will give it an interest in the eyes 
of the American commissioners. 



Mr, Fish to Mr, Motley, 

No. 70.] Department of State, 

Washington, September 25, 1869. 
Sir : When you left here upon your mission, the moment was thought not to be the 
most bopeftil to enter upon renewed discussion or negotiation with the government of 
Great Britain on the subject of the claims of this Government against that of Her 
Majesty, and yon were instructed to convey to Lord Clarendon the opinion of the Presi- 
dent that a suspension of the discussion for a short period might allow the subsidence 
of any excitement or irritation growing out of events then recent, and might enable 
the two governments to approach more readily to a solution of their differences. 

You have informed me that Lord Clarendon saw no objection to this course, and 
agreed with you that it would be well to ^ive time for emotions which had been ex- 
cited of late to subside. The President is inclined to believe that sufficient time may 
have now elapsed to allow subsidence of those emotions, and that thus it may be 

* The extract printed on page 434 and the one on page 542 of vol. 1, Compilation 
constitute Mr. Seward's instruction to Mr. Adams of September 8, 1862, with the ex- 
ception of three paragraphs, which treat entirely of military events transpiring in 
the United States at that time. 

t See Compilation, vol. 1, p. 366. 

t See Compilation, vol, 1, p. 367. 

$ See Compilation, vol. 1, p. 371. 

i See Compilation, vol. 1, p. 373. 

II See Compilation, vol. 1, p. 374. 
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opportune and convenient at the present conjuncture to place in your hands, for 
appropriate use, a dispassionate exposition of the just causes of complaint of the 
Government of the United States aj^aiust that of Great Britain. 

In order to do this in a satisfactory manner, it is necessary to go back to the very 
beginning of the act« and events which have in their progress and consummation so 
much disturbed the otherwise amicable relations of the two goverumeuts. 

When, in the winter of 1860 and 1861, certain States of the American Union undertook 
by ordinances of secession to separate themselves from the others, and to constitute of 
their own volition, and by force,a newandindepeudent republic, under the name of the 
Confederates States of America, there existed as between Great Britain and the United 
States a condition of profound peace ; their political relations were professedly and 
apparently of the most friendly character, and their commercial and tinanclal relations 
were as close and intimate in fact as they seemed to be cordial in spirit, such as 
became the two great, liberal, progressive, and maritime and commercial powers of 
the world, associated as they were by strong ties of common interest, language, and 
tradition. 

The Government of the United States had no reason to presume that the amicable 
sentiments of the British government w^ould be dimiuished, or otherwise prejiulicially 
affected, by the occurrence of domestic insurrection within the United 8tat«5s, any 
more than those of the latter had been impaired by the occurrence of insurrection in 
British India, or might be impaired by such occurrence elsewhere hi the domiuious of 
Great Britain. Least of all could the Government of the United States anticipate hos- 
tility toward it, and special friendship for the insurgents of the seceding States, in 
view of the inducements and objects of that insurrection, which avoweidly, and as 
every statesman, whether in Europe or America, well knew, and as the very earliest 
mention of the insurrection in the House of Commons indicated, were the secure es- 
tablishment of a perpetual and exclusive slave-holding republic. In such a contest the 
Government of the United States was entitled to expect the earnest good-will, sympa- 
thy, and moral support of Great Britain. 

It was with painful astonishment, therefore, that the United States Government re- 
ceived information of the decision of Her Majesty's government, which had already 
been made on the 6th day of May, 1861, and was announced on that day, in the House 
of Commons, by her ministers, and was followed by the issue, on the llkh of May, 1861, 
of a proclamation, which in effect recognized the insurgents as a belligerent power, 
and raised them to the same level of neutral right with the United States. 

The President does not deny, on the contrary hfe maintains, that every sovereign 
power decides for itself, on its responsibility, the question whether or not it will, at a 
given time, accord the status of belligerency to the insurgent subjects of another 
power, as also the larger question of the index)endence of such subjects, and their ac- 
cession to the family of sovereign states. 

But the rightfulness of such an act depends on the occasion and the cironmstances, 
and it is an act, like the sovereign act of .war, which the morality of the public law 
and practice requires should be deliberate, seasonable, and just in reference to sur- 
rounding facts ; national belligerency, indaed, like national independence, being but an 
existing fact, officially recognized as such ; without which such a declaration is i^nly 
the indirect manifestation of a particular line of policy. 

The precipitancy of the declaration of the Queen's government, or, as Mr. Bright 
characterized it, " the remarkable celerity, undue and unfriendly haste '' with which 
it was made, appears in its having been determined on the 6th of May, four days prior 
to the arrival in London of any official knowledge of the President's proclamation, (of 
April 19, 1861,) by reference to which the Queen's proclamation has since l>een defended, 
and that it was actually signed on the 13th of May, the very day of the arrival of Mr. 
Adams, the new American minister, as if in the particular aim of forestalling and pre- 
venting explanations on the part of the United States. 

The prematureness of the measure is further shown by the very tenor of the procla- 
mation, which sets forth its own reasons, namely, '* Whereas hostilities have unhappily 
commenced between the Government of the United States of America and certain 
States styling themselves the Confederate States of America." Moreover it is not pre- 
tended by the proclamation that war exists, but only a *' contest," in reference to which 
it is not unimportant to note that the language used is such as would titly apply to 
parties wholly independent one of the other, so as thus to negative, or to suppress, at 
least, the critical circumstance, that this bare commencement of hostilities, this incipi- 
ent contest, was a mere domestic act of insurrection within the United States. 

But that which couclusively shows the unseasonable precipitancy of the measure is 
the fact that on that day, May 13, 1861, and indeed until long afterward, uot a battle 
bad been fought between the insurgents and the United States, nor a combat even, 
save t lie solitary and isolated attack on Fort Sumter. Did such a bare commencement 
of hostilities constitute belligerency f Plainly not. 

There was at that time no such thing as a population elevated into force, and by the 
prosecution of war, which Mr. Canning points out as the test of belUgereut condition. 
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The assDmed belligereucy of the insargentn was a fiction, a war on paper only, not in 
the field, like a paper blockade; the anticipation of supposed bellit^erency to come, 
but which might never have come if not thus anticipated and encouraged by the 
Queen's government. 

Indeed, as forcibly put by Mr. Adams, the Queen's declaration had the effect of creat- 
ing posterior belligerency, instead of merely acknowledging an actual fact; and that 
belligerency, so far as it was maritime, proceeding from the ports of Great Britain and 
her dependencies alone, with aid and co-operation of subjects of Great Britain. 

The Government of the United States, that of Great Britain, and other European 
powers, hail repeatedly had occasion to consider this question in all its bearings. 

It was perceived that the recognition of belligerency on the part of insurgentSf 
although not so serious an act as the recognition of independence, yet might well be 
prejudicial to the legitimate government, and therefore be regarded by it as an act of 
nnfriendliuess. It waa a step, therefore, to be taken with thoughtfulness, and with 
dae regard to exigent circumstances. Governments had waited months, sometimes 
years, in the face of actual hostilities, without taking this step. But circumstances 
might arise to call for it. A ship of the insurgents might appear in the port of the 
neutral, or a collision might occur at sea, imposing on the neutral the necessity to act; 
or actual hostilities might have continued to rage in the theater of iusu rgent war, 
combat after combat might have been fought for such a period of time, a mass of men 
may have engaged in actual war until they should have acquired the consistency of 
military nower, to repeat the idea of Mr. Canning, so as evidently to constitute the 
fact of belligerency, aud to justify the recognition by the neutral ; or the nearness of 
the seat of hostilities to the neutral may compel the latter to act. lu either of these 
contingencies the neutral would have a right to act ; it mi^ht be his sovereign duty to 
act, however inconvenient such action should be to the legitimate goverLmeut. There 
was no such fact of necessity, no such fact of continued and fiagrant existing hostili- 
ties, to justify the action of Great Britain in the present case. Hence the United 
States felt constrained at the time to regard this proclamation as the sign of a purpose 
of unfriendliness to them, and of friendliness to the insurgents, which purpose could 
not fail to aggravate all the evils of the pending contest, to strengthen the insurgents, 
and to embarrass the legitimate government. And so it proved, for as time went on, 
as the insurrection from political came at length to be military, as the sectional con- 
troversy in the United States proceeded to exhibit itself in the orgauization of great 
armies and fleets, and in the prosecution of hostilities on a scale of gigantic magnitude, 
then it was that the 8j[)irit of the. Queen's proclamation showe<l itself in the event ; 
seeing that in virtue of the proclamation maritime enterprises in the ports of Great 
Britain, which would otherwise have been piratical, were rendered lawful, and thus 
Great Britain became, and to the end continued to be, the arsenal, the navy-yard, and 
the treasury of the insurgent confederacy. 

A spectacle was thus presented without precedent or parallel in the history of civil- 
ized nations. Great Britain, although the professed friend of the United States, yet, in 
time ^f avowed international peace, permitted armed cruisers to be fitted out and har- 
bored aud equipped in her ports, to cruise against the merchant-ships of the United 
States and to buru and destroy them, until our maritime commerce was swe))t from 
the ocean. Our merchant- vessels were destroyed piratically by captors who had no 
ports of their own in which to refit or to condemn prizes, and whose only nationality was 
the quarter-deck of their ships, built, dispatched to sea, and not seldom in name, still, 
professedly owned in Great Gritain. Earl Russell truly said, *^ It so happens that iu 
this conflict the confederates have no ports, except those of the Mersey and the Clyde, 
from which they send out ships to cruise against the Federals." The number of our 
ships thus directly destroyed amounts to nearly two hundred, and the value of prop- 
erty destroyed to many millions. Indirectly the efiect w^as to increase the rate of in- 
surance in the United States, to diminish exports and imports, and otherwise obstruct 
domestic industry and production, and to take away from the United States its im- 
mense foreign commerce, and to transfer this to the merchant- vessels of Great Britain, 
so that while in the year 18G0 the foreign merchant tonnage of the United States 
amounted to 2,546,237 tons, in 1866 it had sunk to 1,492,923 tons. This depreciation 
is represented by a corresponding increase in the tonnage of Great Britain during 
the same period to the amount of 1,120,650 tons. And the anion nt of conime?-c<j ab- 
stracted from the United States and transferred to Great Britain during the same 
period is in still greater proportion. Thus, in effect, tear against the United States 
was carried on from the ports of Great Britain by British subjects in the name of the 
confederates. Mr. Cobden, in the House of Commons, characterized by these very 
words the act*» permitted or suffered by the British government : ** You have been car- 
rying on war from these shores against the United States," he said, " and have been 
inflicting an amount of damage on that country greater than would have been pro- 
duced by many ordinary wars." 

The gravity of these facts may be appreciated by considering what had happened at 
other periods. In the latter period of the war of tlie French revolution. Great Britain 
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wa« compelled to strain every nerve to maintain herself against the power of Napo- 
leon. In such straits, by a sort of war in disguise, she trespassed on the right* of neu- 
trals, with special prejudice to the United States, to the result, at length, of solemn 
war between the two oations. But neither in the events which preceded that war, nor 
in the events of the war itself, did the United States suffer more at the hands of Great 
Britain than we did during the late rebellion, by the aid, direct or indirect, which she 
afforded to the confederated insurgent States ; for while on the ocean our merchant 
marine was destroyed by cruisers sent out from Great Britain, and our military marine 
was mainly occupied in watching nnd counter-working blockade-runners fitted out in 
Great Britain by official agents of the insurgents, on the land it was in like manner the 
munitions of war and the wealth drawn by the insurgents from Great Britain which 
enabled them to withstand, year after year, the arms of the United States. In the 
midst of all this, remonstrances of the Government of the United States were prompt, 
earnest, and persistent. Our minister in London appealed to the international amity 
of the British government; he called on it to discharge its obligations of neutrality ; 
he invoked the aid of the municipal laws of Great Britain. Ample proofs of the wrongs 
committed were submitted to the Queen's government. Indeed, these wrongs were 
open, notorious— perpetrated in thefaceof day— the subject of debate and of boast, even, 
in the House of Commons. 

The Queen's ministers excused themselves by alleged defects in the municipal law 
of the country. Learned counsel either advised that the wrongs committed did not 
constitute violations of the municipal law, or else gave sanction to artful devices of 
deceit; to cover up such violations of law. And, strange to say, the courts of Eng- 
land or of Scotland, up to the very highest, were occupied month after month with 
judicial niceties and technicalities of statute construction, in this respect, while the 
Queen's government itself, including the omnipotent Parliament, which might have 
settled these questions in an hour by appropriate legislation, sat with folded arms, as if 
unmindful of its international obligations, and suffered ship after ship to be constracted 
in .its ports to wage war on the United States. 

We bold that the international duty of the Queen's government in this respect was 
above *and independent of the municipal laws of England. It was a sovereign duty 
attaching to Great Britain as a sovereign power. The municipal law was but a means 
of repressing or punishing individual wrong-doers. The law of nations was the true 
and proper rule of duty for the government. If the municipal laws were defective, 
that was a domestic inconvenience, of concern only to the local government, and for it 
to remedy or not by suitable legislation, as it pleased. But no sovereign power can 
rightfully plead the defects of its own domestic penal statutes as justification or 
extenuation of an international wrong to another sovereign power. When the defects 
of the existing laws of Parliament had become apparent, the Government of the United 
States earnestly entreated the Queen's minister to provide the required remedy, as it 
would have been easy to do by a proper act of Parliament ; but this the Queen's govern- 
ment refused. 

The United States, at an early day in their history, had set the example of repressiug 
violations of neutrality to the prejudice of Great Britain by their own authority, and 
in the discharge of their own national duty, without waiting for the assistance of mu- 
nicipal statute. They afterward enacted such statutes for their own convenience, and 
as attestation of their good faith toward other nations. And on special occasioos, 
when defects were perceived in such laws, we enacted new ones to meet the case, not 
deeming that such legislation was derogatory to our public dignity ; but, on the con- 
trary, conceiving that in so doing we best consultea the highest dictates of national 
dignity, self-respect, and public houor. Aud it Great Britain had so understood her 
national duty on this occasion, she would have done much to save the two countries 
from the present controversy and all its possible consequences. 

Once before, in its intercourse with the United States, the Queen's government had 
fallen into the error of assuming that municipal laws constitute the measure of inter- 
national rights and obligations ; that is to say, when official agents of the British gov- 
ernment attempted to enlist military recruits in the neutral countries of Prussia, the 
United States, aud elsewhere, for service against Russia, on the hypothesis that, if the 
prohibitions of municipal law could be evaded, that would suffice, overlooking the par- 
amount consideration of the respect due to the sovereign rights of the neutral power. 

So, on the present occasion, the Queen's ministers seem to have committed the er- 
ror of assuming that they needed not to look beyond their own local law, enacted for 
their own domestic convenience, and might, under cover of the deficiencies of that law, 
disregard their sovereign duties toward another sovereign power. Nor was it, in our 
judgment, any adequate excuse for the Queen's ministers to profess extreme tenderness 
of private rights, or apprehension of actions for damages, in case of any attempt to ar- 
rest the many ships which, either in England or Scotland, were with ostentatious pub- 
licity being constructed to cruise against the United States. 

Surely, that was an imaginary difficulty ; or if a real one, it. presented the election 
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between a Rarioas complication of relations with the United States and the hazard of 
a legal conflict with John Laird and Charles Kuhn Priulean. 

But the Government of the United States has never been able to see the force of this 
alleged difficulty. The common law of England is the common law of the United 
States. In both countries, and certainly in England, revenue seizures are made daily, 
and ships prevented from going to sea on much less cause of suspicion than attached 
to the suspected ships of the confederates. 

In both countries, and not least in England, the previous order of the government, 
or its subsequent approval, covers the act>s of the subordinate officers. In both, conn- 
tries, or if not in England assuredly in the United States, under municipal laws in this 
behalf substantially the same, the Government finds no difficulty in arresting ships 
charged with actual or intended violation of the sovereign rights or neutral duties of 
the States. 

Signal examples of this occur in the history of the United States. Thus, dnring the 
late war between Great Britain and Russia, on complaints with affidavits being filed 
by the British consul at New York, charging that the bark Maury was being equipped 
there as a belligerent cruiser, and this on fur less evidence than that which the Ameri- 
can consul at Liverpool exhibited against the Alabama, the bark Maury was arrested 
within an hour by telegraphic order from Washington. 

Other examples of the same decision and promptitude, in maintenance of the sover- 
eign rights and discharge of the neutral duties of the United States, have occurred, as 
is well known, under both the last and present administrations. 

Nay, at every period of our history, the Government of the United States has not 
lieen eontent with preventing the departure of ships fitted out in violation of neutral- 
ity, and of putting a stop to military recruitments and expeditions of the same nature, 
but has further manifest-ed its good faith and its respect for its own sovereignty and 
laws by prosecuting criminally the guilty parties. Examples of this occur in the early 
stages of the war of tbe French revolution, on occasions of the insurrection of the 
Spanish-American continental provinces and of revolutionary movements in tbe Span- 
ish-American republics, and on various other occasions, including the existing insur- 
rection in Cuba. 

But although such acts of violation of law were frequent in Great Britain, and sus- 
ceptible of complete technical proof, notorious, flaunted directly in the face of the 
world, varnished over, if at all, with the shallowest pretext of deception, yet no effi- 
cient step appears to have been taken by the British government to enforce the exe- 
cution of its municipal laws or to vindicate the migesty of its outraged sovereign power. 

And the Government of the United States cannot believe — it would conceive itself 
wanting in respect for Great Britain to impute — that the Queen's ministers are so much 
hampered by judicial difficulties that the local administration is thus reduced to snch 
a state of legal impotency as to deprive the government of capacity to uphold its sov- 
ereignty against local wrong-doers, or its neutrality as regards other sovereign powers. 

Iffiudet^, it were so, the causes of reclamation on the part of the United States 
would only be tbe more positive and sure; for the law of nations assumes that each 
government is capable of discharging its international obligations; and, perchance, if 
it be not, then the absence of such capability is itself a specific ground of responsi- 
bility for consequences. 

But the Queen's government would not be content to admit, nor will the Govern- 
inent of the United States presume to impute to it, such political organization of the 
Bi-itish empire as to imply any want of legal ability on its part to discharge, in the 
amplest manner, all its duties of sovereignty and amity toward other powers. 

It remains only in this relation to refer to one other point, namely, the question of 
negligence; neglect on the part of officers of the British government, whether superior 
or subordinate, to detain confederate cruisers, and especially the Alabama, the most 
successful of the depredators on the commerce of the United States. 

On this point the President conceives that little needs now to be said, for various 
cogent reasons. 

First, the matter has been exhaustively discussed already by this Department, or by 
the successive American ministers. 

Then, if the question of negligence be discussed with frankness, it must be treated 
in this instance as a case of extreme negligence, which Sir William Jones has taught 
ns to regard as equivalent or approximate to* evil intention. The question of negli- 
gence, therefore, cannot be presented without danger of thought or language disre- 
spectful toward the Queen's ministers, and the President, while purposing, of course, 
as his sense of duty requires, to sustain the rights of the United States in all their ut- 
most amplitude, ^^et intends to speak and act in relation to Great Britain in the same 
spirit of international respect which he expects of her in relation to the United States, 
and he is sincerely desirous that all discussions between the governments may be so 
conducted as not only to prevent any aggravation of existing differences, but to tend 
to such reasonable and amicable determination as best becomes two great nations of 
common origin and conscious dignity and strength. 
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I asBnrae, therefore, pretermitting detailed discussion in this respect, that the oe^Ii- 
gouce of the officers of the British government in the matter of the Alahama, at least, 
was gross and inexcusable, and such as indisputably to devolve on that government 
full responsibility for all the depredations committed by her. Indeed, this conclusion 
seems in etiect to be conceded in Great Britain. At all events, the United States con- 
ceive that the proofs of re8pon8il)le negligence in this matter are so clear that no room 
, remains for debate on that point, and it should bo taken for granted in all future nego- 
tiations with Great Britain. 

It is impossible not to compare and contrast the conduct of the States General, as 
regards Great Britain on occasion of the revolt of the British colonies', with that of 
Great Britain as regards the insurrection in the Southern States. No fleets were fitted 
out by America in the ports of the Netherlands to prey on the commerce of Great 
Britain. Only in a single instance did American cruisers have temporary harborage 
in the Texel. Year after year the exports of munitions of war for the Netherlands were 
forbidden by the States General, the more completely to fulfill their duty of amity and 
neutrality toward Great Britain ; but, nevertheless, Great Britain treated a declaration 
of neutrality by the States General, and the observance of that declaration, as a suffi- 
cient cause of war against the Netherlands; prior to which the British government 
continually complained of the occasional supplies derived by the colonies from the 
island of St. Enstatins. How light, in this respect, would have been the burdens of 
the United States during the late insurrection if British aid had been confined to a 
contraband commerce between the insurgents and the port of Nassau. 

Not such is the complaint of the United States against Great Britain. We complain 
that the insurrection in the Southern States, if it did not exist, was continued, and 
obtained its enduring vitality, by means of the resources it drew from Great Britain. 
We complain that by reason of the imperfect discharge of its neutral duties on the part 
of the Queen's government, Great Britain became the military, naval, and financial 
basis of insurgent warfare against the United States. We complain of the destruction 
of our merchant-marine by British ships manned by British seamen, armed with 
British guns, dispatched from British dock-yards, sheltered and harbored in British 
ports. We complain that, by reason of the policy and the acts of the Queen's minis- 
ters, injury incalculable was* inflicted on the ITui'ted States. 

Nevertheless, the United States manfully and resolvedly encountered all the great 
perils and ditliculties of the situation, foreign and domestic, and overcame them. We 
endured, with proud patience, the manifestation of hostility there, where we had ex- 
pected friendship, in England, the protag«)ni8t of the aboliVion of negro servitude, in 
order to perpetuate which the Southern States had seceded from the Union, Wo en- 
tered on a great war, involving sea and land ; we marched to the field hundreds of 
thousands of soldiers and expended thousands of millions of treasure for their support ; 
we lavished the blood of our bravest and best in battle, as if it were but water; we 
submitted to all privations without a murmur; we staked our lives, our fortunes, and 
our honor on the issue of the combat ; and, by the blessing *»f God, we came out of the 
deadly struggle victorious, and with courage proved, strength unimpaired, power aug- 
mented, and our place fix<^d among the nations second to none, we may without pre- 
sumption say. in the civilized world. Providence had smiled on our sacrifices and our 
exertions; and in the hour of supreme triumph we felt that, while mindful of good- 
will shown us by friendly powers in the hour of trial, we could aftord to account in 
moderation with others, which, like Great Britain, had, as we thought, speculated im- 
providently, and to their own discomfittrre, on the expected dismemberment and down- 
fall of the great American republic. 

As to Great Britain, we had special and peculiar causes of grief. She had prema- 
turely, as we deemed it, and without adequate reason, awarded the status of belliger- 
ency to our insurgents. But tbis act of itself, and by its inherent nature, w^as of neu- 
tral color, and au act which, howsoever we might condemn it in the particular ca^e, we 
could not deny to be of the competency of a sovereign state. Other European gr)vorn- 
ments also recognized the belligerency of the insurgtmts; but Great Britain alone had 
translated a measure indefinite of itself into one of definite wrong to the Unit«d States ; 
as evinced by the constant and efficient aid in ships and munitions of war which she fur- 
nished the confederates, and in the permission or negligence which enabled confederate 
cruisers from her ports to prey on the commerce of the United States. Great Britain alone 
had founded on that recognition a systematic maritime war against the United States. 
And this, lotffect the establishment of a slave government; aa to which Mr. Bright might 
well say, " We supply the ships ; we supply the arms, the munitions of war ; we give aid 
and comf«>rt to the foulest of crimes; Enylibhmen only do it." Thus, what in France, in 
Spain, as th<•.ir^'nbso(luent conduct showed, had been but an untimely and ill-judged act of 
political man ih. -station, had in England, as her subsequent conduct showed, been a 
virtual act of war. We reflected that the confederates had no ships, no meaui) of 
building ships, no mechanical appliances, no marine, no legal 8tatHS on the sea, no open 
sea-ports, no possible courts of prize, no domestic command of the iustrumentA and agen- 
cies of modern maritime warfare. We asked ourselves what would the Queen's govern- 
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ment have said if the United States had awarded the rights of belli^j^erency to insur- 
gouts in India, or in Ireland, in the same circumstances, that is, on the occurrence of 
a single act of rebel hostility, and had bestowed upon them their only means of mari- 
time as well as territorial warfare against Great Brltaiuf 

In truth, while, in the hour of their great triumph, the United States were thank- 
fully inclined to sentiments of moderation, both at home and abroad — for at homo no 
man has suffered death for political causes— were the more inclined to moderation, espe- 
cially, as regards Great Britain, in view of the very enormity of the wrongs we had sus- 
taincHl, and the consequeut difficulty of measuring the reparation due, even if sincerelv 

Srutiered by the Queen's governmeut — we desired no war with England; we shrank 
'om the thought of another lustrum of fratricidal carnage, like that through which 
we had just passed, with no change in the conditions of war but the substitution, on 
one side, of misguided Englishmen in the place of misguided Americans. We preferred, 
if possible, to fi^d some satisfaction of our great grievances by peaceful means, consist- 
ent alike with the honor of Great Britain aud of the United States. The iutluence of 
this condition of mind is apparent in all the discussions of the subject by or under the 
instruction of this Department during preceding administrations of the Government. 
It resnlt'Od in earnest efforts on our part to determine the controversy by arbitration in 
the interest of peace and of international good-will, which efforts, if promptly met by 
the Queen's ministei-s in the spirit in which they were made, would long since have re- 
moved the present controversy from the field of diplomacy, and effectually harmonized 
the relations of the United States with Great Britain. 

But the amicable advances of the United States to dispose of the question by arbitra- 
tion were at the start, aud persistently long afterward, met by Lord Russell, in the 
name of the Queen's government, with subtleties of reservation and exception, the 
effect of which would have been, instead of closing up the controversy, to leave us in 
a condition worse than before, and more perilous to the cause of peace. 

The Governmeut of the United States has never been able to appreciate the force of 
the reasons alleged in support of such reservations aud exceptions. When one power 
demands of another the redress of alleged wrongs, and the latter entertains the idea of 
arbitration as the means of settling the question, it seems irrational to insist that the 
arbitration shall be a qualified and limited oue, through apprehensions lest, perad ven- 
ture, there might thus be iujidication that such wrongs had been conmiitted by inten- 
tion, and that such implication would ii»e injurious to the honor of the wrong-doing 
goverumeut. On these premises arbitratiou may be the means of adjusting immaterial 
international wrongs, but not of material ones ; that is to say, if the grievances bo seri- 
ous, the two nations must of necessit j' go to war, while neither desires it, which would 
be an absurd conclusion. 

Lord Stanley and Lord Clarendon appear to have seen this, and therefore to have 
regarded the particular question with more correct estimation of its incidents than Lord 
Russell, aud thereupon to have admitted as theory comprehensive arbitration concern- 
ing all questions between the governments. 

But the convention, which in this view was negotiated by the Earl of Clarendon and 
Mr. Reverdy Johnsou, did not prove satisfactory to the Senate of the United States. 

It is well known to the government of Great Britain that the President and the Sen- 
ate of the United States aru distinct powera of the Government, associated in the con- 
clusion of treaties and in the appointment of public officers, but not dependent one on 
the other, nor of necessity entertaining the same opinion on public questions. Each 
acts on appropriate convictions of duty and of right, and the Senate has the same abio- 
lute power to reject a treaty as the President has to negotiate one. 

Of course it is not necessarily iucumbenton the President to express approval or dis- 
approval of an act of the Senate. 

But the President deems it due to the Senate, to himself, and to the subject, to declare 
that he concurs with the Senate in disapproving of that convention. His own partic- 
ular reasons for his conclusion are sutticiently apparent in this dispatch. In addition 
to these general reasons, he thinks the provisions of the convention were inadequate to 
provide reparation for the United States in the manner and to the degree to which he 
considers the United States entitled to redress. Other and special reasons for the same 
conclusions have been explained in a previous dispatch — such, namely, as the time and 
circumstances of the negotiation, the complex character of the proposed arbitration, its 
chance, agency, and results, and its failure to determine any principle, or otherwise to 
fix on a stable foundation the relations of the two governments. 

The President is not yet prepared to pronounce on the question of the indemnities 
which he thinks due by Great Britain to individual citizens of the United States, for 
the destruction of their property by rebel cruisers fitted out in the ports of Great Britain. 

Nor is he now prepared to speak of the reparation which he thinks due by the British 
gOTemnient for the larger account of the vast national injuries it has inflicted on the 
United States. 

Nor dofss he attempt now to measure the relative effect of the various causes of injury, 
as whether by untimely reeoguitiou of belligerency, by suffering the fitting out of rebel 
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cruisers, or by the sapply of ships, arms, and manitions of war to the confederates, or 
otherwise, in whateoever manner. 

Nor does it fall within the scope of this dispatch to discuss the important changes in 
the rules of public law, the desirableness of which has been demonstrated by the inci- 
dents of the last few years now under consideration, and which, in view of the mari- 
time prominence of Great Britain and the United States, it would befit thom to maturey 
and propose to the other states of Christendom. 

All these are subjects of future consideration ; which, when the time for action aball 
arrive, the Presideut will consider with sincere and earnest desire that all differences 
between the two nations may be adjusted amicably and compatibly with the honor of 
each, and to the promotion of future concord between them ; to which end he will 
spare no effort within the range of his supreme duty to the rights and interest of the 
United States. 

At the present stage of the controversy, the sole object of the President is to state 
the position and maintain the attitude of the United States in the various relations and 
aspects of this grave controversy with Great Britain. It is the object of this paper 
(which you are at liberty to read to Lord Clarendon) to state calmly and dispassion- 
ately, with a more unreserved freedom than might be used in one addressed directly to 
the Queen's government, what this Government seriously considers the injuries she has 
suffered. It is not written in the nature of a claim, for the United States now make 
no demand agaiust her Majesty's government on account of the injuries they feel that 
they have sustained. 

Although the United States are anxious for a settlement on a liberal and comprehen- 
sive basis of all the questions which now interfere with the entirely cordial relations 
which they desire to exist betTreen the two governments, they do not now propose or 
desire to set any time for this settlement. On the contrary, they prefer to leave that 
question, and also the more important question of the means and method of removing 
the causes of complaint, of restoring the much desired relations of perfect cordiality, 
and the preventing of the probability of like questions in the future, to the considera- 
tion of her Majesty's government. Thoy will, however, be ready, whenever her Jdjoj- 
esty's government shall think the proper time has come for a renewed negotiation, to 
entertain any proposition which that government shall think proper to present, and to 
apply to such propositions their earnest and sincere wishes and endeavors for a sola- 
tion honorable and satisfactory to both countries. 
I am, sir, your obedient servant, 

HAMILTON FISH. 



[Inclosure in No. 7.] 

Observations on Mr, Fish's dispatch to Mr. Motley of September 25, 1869, 
respecting the Alabama, c&o., claims, 

I.— Thk Queen's proclamation of neutrality. 

Mr. Fish recapitulates the arguments previously used by Mr. Seward as to the " pre- 
cipitate recognition" of belligerent rights, which, he says, "appears in its having been 
determined on the 6th of May, four days prior to the arrival m London of any official 
knowledge of the President's proclamation of the 19th of April, 1861." » • • 
* and *^ signed on the 13th of May— the very day of the arrival of Mr. Adams, the 
new American minister, as if in the particular aim of forestalling and preventing ex- 
planations on the part of the United States." 

The facts are— 

The President's proclamation of blockade was published April 19. Intelligence of 
its issue waA received by telegraph (see the Times) on the 2d of May. 

It was published in the Daily News and other papers on the 3d of May. Mr. Seward, 
in his dispatch to Mr. Adams of the 12th of January, 1867, says, " it reached London on 
the 3d of May." 

A copy was received officially from her Mii^esty's consul at New York on the 5th ; 
another copy, from Lord Lyons, on the 10th. 

It was communicated officially by Mr. Dallas to Lord Rnssell on the 11th, with a 
copy of a circular from Mr. Seward to the United States ministers abroad, dated the 
20th of April, calling attention to it, and stating the probability that attempts would 
be made to "fit ont privateers in the ports of England for the purpose of aggression on 
the commerce of the United States." 

The reason of the delay in receiving the copy from Washington was in itself a proof 
of the existence of civil war, arising, as it did, from the commnnication between 
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Washington and Baltimore being cat off, in consequence of the confederate troops 
threatening the capital. 

The prematareness of the measure is farther shown by the very tenor of the procla- 
mation: '^ Whereas hostilities have nnhappily commenced between the Government of 
the United States of America and certain States styling themselves the Confederate 
States of America." Exception is also taken to the use of the word " contest " as dis- 
tinct from " war." 

It will be seen, on referring to the report of the royal commission for inquiring into 
the neutrality laws, (Appendix,) that the form of words used is taken from previous 
proclamations: '* Whereas hostilities at this time exist/' (June 6, 1823;) "engaged in 
a contest," (September 30, 1825, Turkey and Greece;) " Whereas hostilities have nnhap- 
pily commenced," (May 13, 1859, Austria, France, and Italy.) The same form was 
used in the case of Spain and Chili, (February 6, 18i56,) and Spain and Pern, (March 13, 
1866.) " Hostilities have unhappily commenced," <Aastri», Prussia. Italy, Germany, 
June 27, 1866.) 

The order prohibiting prizes from being brought into British ports, for which the 
United States Government thanked the British government, as being likely to give a 
death-blow to privateering, speaks of *' observing the strictest neutrauty in the contest 
which appears to be imminent," (Jane 1, 1861.) 

It is remarkable that in the case of Turkey and Greece, British subjects were warned 
to respect *Hhe exercise of belligerent rights." This is omitted in the United States 
case, the belligerents being spoken of as ^Hhe contending parties." 

Tde expression, "States styling themselves the Confederate States of America," was 
purposely adopted to avoid the recognition of their existence as independent States, 
and gave them great offense. 

The French proclamation of the 10th of June has " la lutte engag^e entre le Goav- 
emement de TUuion et les Etats pr6tendent former nne C;onf<$d<^ ration particuli^re." 

The Spanish proclamation, which the United States minister at Madrid (see Diplo- 
matic Correspondence laid before Congress, 1861, p. 224) informed the Spanish govern- 
ment " the President had read with the greatest satisfaction," issued on the 17th of 
Jane, 1861, has "Confederate States of the South," and uses the term "belligerent" 
three times over. 

Mr. Fish's dispatch states that the "assumed belligerency" was a "fiction," the 
''anticipation of supposed belligerency to come, but which might never have come if 
not thus anticipated and encouraged by the Queen's government.'' 

What are the facts t A large group of States, containing a population' of several 
millions, and comprising a compact geographical area, enabliue tnem to act readilv 
in concert, had established a de facto government, with a president, congress, consti- 
tution, courts of justice, army, and lul the machinery of military and civil power. 
They possessed the ports along upward of 2,000 miles of coast: with the exception of 
Forts Pickens and Monroe, all the Federal posts and forts had oeen evacuated, includ- 
ing Harper's Ferry, the arsenal of the Potomac Valley. Fort Sumter, the only 
one which had offered resistance, had fallen a month previously, April 13. The con- 
federate troops were in occupation of the Shenandoah lines, and threatening Washing- 
ton. The confederate president had declared war, and called for a levy of d2ftw 
troops, to which all the seceded States had responded promptly. On the other hand, 
the Federal President had called for 75,000 volunteers on the 15th of April, and for 
42,000 more on the 3d of May ; and as fast as the regiments could be armed they were 
hurrying to the defense of Washington. The contending armies were, indeed, face to 
face. 

So mach for the hostilities on land. The operations at sea, in which British interests 
were more directly affiected, had been carried on with equal vigor. On the 17th of 
April the confederate president issued his proclamation offering to grant letters of 
marqne, which was followed, two days afterward, by the Federal proclamation of 
blockade. At the date of the Queen's proclamation of neutrality both these had been 
carried, or were being carried, into effect. The Federal Government had instituted 
the blockade of Virginia and North Carolina, which was declared to be effective on the 
30th of April, and were rapidly dispatching all the merchant- vessels which they <ould 
procure, and which they were able to convert into ships-of-war, to the blockade of the 
other ports. The General Parkhill, of Liverpool, was captured by the United States 
ship Niagara while attempting to run the blockade of Charleston, on the 12th of May ; 
and the British vessels Hi\ja and Monmouth warned off on the same day. Confederate 
privateers were already at sea. One was captured at the month of the Chesapeake 
Kiver on the 8th of May by the United States ship Harriet Lane. On the 15th the 
Federal bark Ocean Eagle, of Rockhead, Maine, was taken by the confederate priva- 
teer Calhoun off New Orleans. At the same port Captain Semmes had already received 
his commission, and was engaged in the outfit of the Sumter. 

Could any explanations wnich Mr. Adams might have had to offer alter such a state 
of things as this f Can any otiier name be given to it than that of civil war f 

22 H 
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It Ib stated that there was no fact of continued and flagrant " hostilities'' to jastifr 
tho action of Great Britain in issuing a proclamation of neutrality. 

Mr. Seward Trriting at the time, and previously to the Queen's proclamation, (May 4,) 
characterized the proceedings of the confederates as " open, flagrant, deadly war,'' and 
as " civil war," (Congress Papers, 1861, page 165;) and in a commuuication to M. de 
Tassara, the Spanish minister, referred to the operations of the Federal blockade as 
belligerent operations which would bo carried on with due respect to the rights of 
neutrals. 

Judge Betts, in the cases of the Hiawatha, &.C., said : '* I consider that the oatbreak 
in particular States, as also in the confederated States, was an open and flagrant civil 
war." 

It is also judicially decided by the Supreme Court of the United States, in the case 
of the Amy Warwick and other prizes, that " the proclamation of blockade is itself offi- 
cial and conclusive evidence that a state of war existed which demanded and author- 
ized such a measure." Moreover, the joint resolution of Congress, in July, 1861, ap- 
proving and confirming the acts of the President, (North America, No. 1, 1862," page 
57,) commences: *' Whereas, since the adjournment of Congress on the 4th of March 
last, a formidable insurrection in certain States of this Union has arrayed itself in 
armed hostility ;" and a resolution of the House of Representatives of the 22d of July, 
1^61, speaks of the "present deplorable civil war" and of "this war." 

The date at which tho civil war. actively commenced has, therefore, been fixed by 
the published dispatches of the Secretary of State, by proceedings in Congress, by the 
formal judgment of the United States prize-courts, as well as by the universal assent 
of all the neutral powers concerned ; but it is urged that, nevertheless, there was no 
•necessity for Great Britain to take notice of it, as no ship of the insurgents bad ap- 
peared in British ports, no collision occurred at sea, nor did the nearness of Great 
Britain to the seat of hostilities compel her to act. 

With regard to the latter point, it is difficult to see how one nation can be much 
nearer to another than England to the United States, seeing that the British dominions 
touch the United States on two sides, while the British islands of New Providence, &c., 
lie immediately in front. As to a collision at sea, it was apparent that British commerce 
must be interfered with the moment the blockade came into operation, as indeed was 
the ease, several British vessels having been captured before there was time for the 
intelligence of the proclamation of neutrality to reach America. As to the arrival of 
confederate ships in British ports, such ships were afloat and might at any time be ex- 
pected. As Mr. Dana, in the notes to tho eighth edition of Wheaton. expresses it, (p. 
35,) " it is not fit that cases should be left to be decided as they may arise, by private 
citizens, or naval or judicial officers, at homo or abroad, by sea or land.'' 

The British government were compelled to take action of some sort. Was that action 
really unfriendly ; was it intended to be unfriendly f 

No one who recollects what actually passed, or will consult " Hansard,** can snpposa 
that the proclamation was intended to be unfriendly. On the contrary, as was stated 
by Mr. Forster in his speech at Bradford, it was absolutely pressed upon the govern- 
ment by the friends of the Northern States, who wore afraid lest confedorate privateers 
should be fitted out in British ports. 

Nor was its immediate result injurious to the Federal States. Far from being so, it 
legitimatized the captures of the blockading squadron, and, in the language of the 
prize-court, "estopptil" the British merchants, who»e vessels were seized, from making 
reclamation. 

While the intelligence of tho issue of the Queen*s proclamation was still fresh, and 
almost immediately after hearing of the French and Spanish proclamations of neutral- 
ity, the President, in his message of the 4tli of July, 1861, stated that he was ** happy 
to say that the sovereignty and rights of the United States are now practically re- 
spected by foreign ]>owers, and a general sympathy with the country is manifested 
throughout the world." 

Does any one really believe that the Queen's proclamation in the very least influenced 
the movements of the confederate armies? All the preparations for war bad been 
made long before, munitions collected, troops levied, and generals appointed. The 
proclamation reached America at the end of May, by which time the confederates had 
taken up their position on the Upper Potomac, and the Federals had occupied Aloxau- 
dria, in Virginia, with a force of thirteen thousand men, May 24. 

Tlip armies on both sides wore in motion ; skirmishes were daily occurring ; engage- 
ments took place at Little Bethel on the 10th of June, at Carthage, Missouri, on the 
6th of July, and at Ceutreville on the 18th, followed by the great battle of Manassas 
Junction on the Slst. Can any one suppose that if the proclamation had not been 
issued that battle would not have been Ibught f 

Tho charge of premature recognition, on examination, reduces itself to this, that 
the proclamation ought not to have been issued until Mr. Adams arrived, or until some 
event called for it. Against this is to be set the fact that the proclamation was con- 
sidered by some friends of tho Northern States as a step takou in their interests, and 
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that it was further pressed upon the government by Mr. Dallas's communication of 
Mr. Sewa^d^s circular. Moreover, confederate privateers were at sea, and British ves- 
sels being made prizes by the Federal blockading fleet. 

Besides the assertion of the premature recognition of belligerent rights, the dispatch 
states that maritime enterprises in the ports of Great Britain which would otherwise 
have been piratical were, *'by virtue of the proclamation,'' rendered lawful, "and thus 
Great Britain became, and to the end continued to be, the arsenal, the navy -yard, and 
the treasury of the insnrgent confedenioy." 

Mr. Fish.' in a preceding uassage, admits that national belligerency is "an existing 
fact," and he might Lave added that it exists independent!}' of any official proclama- 
tions of neutral powers, as is shown by the records of the American priEC-courts, which 
continually recognize the belligerency of the South American States; although, as Mr. 
Seward stated in one of his dispatches, the United States have never issued a proc- 
lamation of neutrality except in the case of France and England, in 1793. This was 
proved in the civil war by the reception at Cura^oa of the confederate vessel Sumter 
as a belligerent cruiser, though the Netherlands had issued no proclamation of neutral- 
ity. It was this recognition of the Sumter, after her departure from New Orleans, 
(Jnly 6, 1861,) at Cnrayoa, and at Cieufuegos, which first practically accorded mari- 
time belligerent rights to the confederates, a fact which is overlooked when it is 
alleged that confederate "belligerency, so far as it was maritime," proceeded " from 
the ports of Gr^at Britain and her dependencies alone." 

Indeed, it is not going too far to say that the confederates derived no direct benefit 
from the proclamation. Their belligerency depended upon the fact (a fact which, when 
we are told that the civil war left behind it two millions and a half of dead and 
maimed, is unfortunately indisputable) that they were waging civil war. If there had 
been no proclamation, the fact would have remained the same, and belligerency would 
have had to be recognized either on behalf of the Northern States by admitting the 
validity of captures on the high seas for the carriage of contraband or breach of block- 
ade, or on the arrival of the Sumter, or some similar vessel, in a British port. 

In no case can it be really supposed that the recognition of belligerency, which, 
unless neutral nations abandoned their neutrality and took an active part in the con- 
test, was inevitable, materially influenced the fortunes of such ^ fearful and protracted 
civil war. 

At all events, if it did, the confederates never acknowledged it; the recognition ol 
belligerency they regarded (as indeed was the ease) as a right which could not be de- 
nied to them. What they sought was not the mere technical title of "belligerents," 
but a recognition of independence; and when they found that it was hopeless to expect 
England to accord it, they cut off all intercourae with this country, expelled her Maj- 
esty's consuls from their towns, and did everything in their power to show the sense 
which they entertained of the injury which they believed had been inflicted upon them. 
The result being that, while one side has blamed us for doing too much, the other side 
has blamed us for doing too little; and thus an a&sumptiou of neutrality has been 
regarded both by North and South as an attitude of hostility. 

As to the Queen's proclamation, rendering lawful the dispatch of the Alabama, 
Shenandoah, and Georgia, from British ports, to which it is to be presumed the ex- 
pression " maritime enterprise" refers, it is to be remarked that it is exactly against 
such enterprises that the proclamation reciting the terms of the foreign enlistment act 
was intended to warn British subjects. Instead of rendering them lawful, it rendered 
them additionally unlawful, by giving notice of their illegality. 

There would be no difficulty in showing by precedents from American prize-courts 
that no proclamation of neutrality is required to confer belligerent rights on vessels 
commissioned by a de facto government. 

It is admitted that at the time these " enterprises" were undertaken " hostilities" in 
America were being prosecuted "on a scale of gigantic magnitude." After, therefore, 
the Alabama escaped on the 29tli of July, 1962, she became, by virtue of her confeder- 
ate commission, undoubtedly a belligerent cruiser, irrespective of any acknowledgment 
of belligerency by Great Britain, and was received accordingly by the French author- 
ities at Slartiniqne, where she first touched after leaving- Liverpool. 

A pirate is hostis humani generis^ one owing obedience to no authority. If the Ala- 
bama had been really a pirate depredating on American commerce, it would have been 
the duty of the French to seize her and execute justice on her commander and crew, a 
pirat-e being triable wheresoever found. 

Judge Nelson, in the case of the confederate privateer Savannah, ruled that though 
confederate privateers were pirates quoad American jurisdiction, they were not pirates 
jure getttium ; and, in the case of the Golden Rockst, in which the owner brought an 
action in an American court against an Insurance company for the capture of his ship 
by the Florida, he being insured against piracy, but not against war risk, it was de- 
cided that captures by confederate cruisers were not "piracy" within the usual mean- 
ing of the word, and that the company was not liable. 

The American courts having thus conclusively dealt with the matter, it is unueces- 
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gary to pnrsae the snbjeot further. What is probably meant is that, if the confeder- 
ates had not possessed a defucto government, and had not been belligerents in the senae 
of waging public war, vessels under their commission would have been mere rovin£ 
adventurers, pursuing merchantmen for the sake of private plunder ; in short, pirates ; 
but by the admission that '* hostilities'' (the very word to which exception is taken in 
the neutrality proclamation) were bein^ prosecuted on, a great scale, the only ground 
on which such a supposition could rest is cut away. 

II.— The dispatch of confedkratb cruisbes from britisii ports. 

Any one who read the dispatch, without any previous knowledge of the subject, 
might suppose, from the language used, that fleets of privateera had been dispatched 
from British ports with the connivance, if not with the direct support, of her Majesty's 
government. 

" Great Britain * * » permitted armed cruisers to be fitted out," &c. 

" The Queen's government • * » suffered ship after ship to be constructed in its 
ports to wage war in the United States." 

" Many ships » • * were, with ostentatious publicity, being constructed." 

" Permission or negligence which enabled confederate cruisers from her ports to prey," 
&c. 

" Great Britain alone had founded on that recognition a systematic maritime war," 
* * * "a virtual act of war." 

" Suffering the fitting out of rebel cruisers." 

The fact being that only one vesselj of whose probable belligerent character the British 
government had any evidence, escaped, viz, the Alabama. 

The Shenandoah was a merchant-ship, employed in the India trade, under the name 
of Sea King. Her conversion into a confederate cruiser was not heard of until more 
than a month after she had left England. 

The Georgia or Japan was actually reported by the board of trade surveyor, who 
had no idea of her destination, to be built as a merchant-ship, and to be rather crank. 
Nothing was known of her proceedings until she had taken her arms and crew on 
board in Morlaix Bay and reached Cherbourg. Her real point of departure, as a cruiser, 
was France and not England. 

The Florida was detained at Nassau on suspicion, but discharged by the local admiralty 
court, there being no evidence of her being anything but a blockade-runner. She was 
fitted out as a ship of war at Mobile. 

On the other hand, the British government prevented the outfit of the Rappahan- 
nock, prosecuted and detained the Alexandria, seized the Liverpool rams, and stopped 
the Pampero, besides investigating carefully every case of suspected outfit brought 
forward by Mr. Adams, and he complained of nineteen, as well as every case which 
could be discovered independently. Among other things, taking charge of Captain 
Osborne's Anglo-Chinese flotillia, which it was apprehended might fall into the hands 
of the confederates, at a cost to this country of JC 100,000. 

That any sea-going steamer can be converted into a cruiser by strengthening her 
bulk-heads and arming her, which can be done at sea as well as on shore, is proved by 
the fact that the most efficient blockading vessels in the Federal Navy were converted 
blockade-runners. 

The Alabama,— Mr, Fish speaks of the neglect of the officers of the British govern- 
ment to detain confederate cruisers, and especially the Alabama. 

There was no neglect to detain the Shenandoah or Georgia, for the reason that 
neither the government nor its officers knew they were being intended for the confed- 
erate service. Indeed, it has never been proved that the persons who sold those ves- 
sels knew it. Probably they did, but a case might very readily arise in which the 
vendors might be really ignorant. The American government could not have expected 
the English revenue ofibcers to prevent every large steamer leaving England in ballast. 

With regard to the Alabama, it is assumed '* that the negligence of the officers of 
the British government was gross and inexcusable, and such as to indisputably to 
devolve on that government full responsibility for all the depredations committed by 
her. Indeed, this conclusion seems in effect to be conceded in Great Britain. At all 
events, the United States conceive that the proofs of responsible negligence in this 
matter are so clear that no room remains for debate on that point ; and it should hv 
taken for granted in all future negotiations tvith Great BriiainJ^ 

By a petitio principiif the whole argument is thus assumed to be in favor of the United 
States. 

There is no doubt that the Alabama might, if she had not escaped at the moment 
when the case against her appeared to be legally established, have been seized and 
tried under the foreign enlistment act, though the result, looking to what occurred in 
the case of the Alexandra, might have been doubtful. 

This, however, is a very different thing from admitting that her sale to the confeder- 
ates was a violation of British neutrality for which the nation is responsible. This 
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wfts the first iustance which occnrred of the sale of a ship nnder such circnmstanees, 
and the British government had, in fact, no saspieion of what was going to be done 
in the matter, no information having been received of an intention to take out her 
arms and crew in a separate vessel. 

Jndge Story, in the well-known case " Santissima Trinidad and Santander," laid it 
down as indisputable that^* there is nothing in our laws, or in the law of nations, that 
forbids onr citizens from sending armed vessels, as well as munitions of war, to foreign 
ports for sale. It is a coiumercial venture w^hich no nation is bound to prohibit, and 
which only exposes the persons engaged in it to the penalty of confiscation.^ 

But it must be remembered that when Mr. Fish claims compensation for all her de- 
predations, he should not overlook the fact of the negligence shown by the Federal Navy 
in twice letting her escape from them. First, when Mr. Adams urged the captain of the 
Federal ship, which at his instance had gone to Holyhead to look after her, to pursue 
her, when the captain refused and went off to his station at Gibraltar instead— a pro- 
ceeding at which Mr. Adams expressed the greatest indignation ; (see Congress Papers, 
1862, p. 159;) and secondly, when the United States ship " San Jacinto " blockaded her 
in the French port of St. Pierre, Martinque, and then suffered her to slip away at night 
from under her bows. 

III.— Supplies furnished to the coxfedekates by BinxisH subjects. 

Mr. Fish states that the confederates had no ships, no mechanical appliances, no open 
sea-ports, &;c., and implies that the maritime force of the confederates was entirely 
derived from England. 

The Sumter, Nashville, and Florida, however, all sailed from confederate ports in which 
they were armed and fitted out, besides a variety of small coasting privateers, such as the 
Tallahassee, whose captures form a considerable item in the list of Federal maritime 
losses lately presented to Congress. 

" On the land it was in like manner the monitions of war and the wealth drawn by 
the Insurgents from Great Britain wliich enabled them to withstand, year after year, 
the arms of the United States.'' 

I^ as Mr. Fish states, the confederates had no open sea-ports, how did these mnni- 
tions and arms reach them ? 

Either the blockade was inefficient, in which case it was illegal, and neutral nations 
were not bound to r-espect it, or it was efficient, as it was recognized by Great Britain 
to be, and the supply of arms, &,c., was hazardous and uncertain. 

There is no doctrine more clearly settled than that neutral nations aranot responsible 
for the supplies of contraband sent through a blockade by their subjects* Indeed, the 
very existence of a blockade implies this, for, if it were the duty of neutrals to pre- 
vent the shipment of supplies to belligerents, why should there be a blockaclt) at all 7 
Each side would claim compensation for the assistance rendered to the other, and neu- 
trality would become impossible. 

If once it be conceded that blockade-running is an offense against neutrality in a 
civil war, the precedent would not fail to be invoked in all wars by whichever boiliger- 
cnt considered himself most aggrieved. Instead of establishing a principle in the 
interests of future peace, this would lead to endless complications and claiiM and 
counter-claims, which would make the end of one war the sure beginning of another. 

The question of the action of the Dutch in the war of independence cannot be dealt 
with without a review of the history of the period, for which this memorandum does 
not afford space. An account of the proceedings at Saint Eustache, and subse<iuent 
discussions with the Dutch govcrnmeofc, will be found in De Marten's " Nouvelles 
Causes C616bre8 du Droit des Gens." 

As to the supplies sent through the blockade having been organized by confederate 
agents in England, the example was set them by the bureau established by Fnuiklin at 
Paris for the assistance of the American provinces. 

On the other hand, it is notorious that the Federal troops were plentifully provided 
with arms and munitions from this country. 

Her Majesty's government have yet to learn that it has been held in international 
^liscussionfl that individuals are precluded from supplying beUigerents with munitions 
of war. 

IV.— INDIBECJT IN/UUy TO AMBKICAN COMMERCK- 

** Indirectly the effect was to increase the rate of insurance in the United States, to 
diminish exports and imports, and otherwise obstruct domestic industry and produc- 
tion, and to take away from the United States its immense foreign commerce and to 
transfer this to the merchant-vessels of Great Britain." 

Mr. Fish proecMls to ^uote figures, showing the decrease in American tonnage be- 
tfwaea 1860 and lim. 
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ThiH allegation of national, indirect or oonstiuetive, claims wa8 first bronght for- 
ward officially by Mr. Reverdy Johnson in his attempt to renew nefi^otiations ou the 
claims convention in March last. (North America, No. 1, 1869, page 4G.) 

Mr. Thornton has shown the difficulty there would be in computing the amonnt of 
claim even if it were acknowledged, (North America, No. ), m69, page 53,) in a dispatch 
in which be mentions the continual decrease of American tonnage. 

This is partly, do doubt, to be ascribed to the disturbance of commercial relations 
consequent on a long war, partly to the fact that many vessels were nominally trans- 
ferred to British owners during the war to escape capture. Sir £. Horuby, in a recent 
report, states that this was a constant pnictice in China. 

Is not, however, a good deal of it to bo attributed to the high American tariff, which 
makes the construction of vessels in American ports more expensive than ship-building 
in England, and has thereby thrown so large a proportion of the carrying trade into 
English hands? 

There must be some such canse for it, or otherwise American shipping would have 
recovered its position since the war, instead of continuing to fall off. 

" Neither in the events which preceded that war," (of 1812,) *^ nor in the events of 
the war itself, did the United States suffer more," &c. 

No one can now wish to recall to recollection the particular events of that war; it 
would be much better for the two nations to congratulate themselves that one of the 
principal canses of it, the nationality dispute, has, it is to bo hoped, been set at rest 
finally by Lord Stanley's protocol. 

y. The dispatch, in conclusion, refers 'Ho important changes in the rules of public 
law," the desirableness of which has been demonstrated, but does not say what are the 
changes te which it alludes. 

This is in the spirit of the proposal made by Her Migcstv's government in December, 
1865, (North America, No. 1, 1866, page 164 :) 

" I, however, asked Mr. Adams whether it would not be both useful and practical to 
let bygones be bygones, to forget the past, and turn the lessons of experience to account 
for the future, England and the United States, I said, had each become aw^are of the 
defects that existed in international law, and I thought it would greatly redound to 
the honor of the two principal maritime nations of the world to attempt the imi>rove- 
nients in that code which had been proved to be necessary. It was possible, I added, 
that the wounds inflicted by the war were still too recent, and that the ill-will to- 
ward England was still too rife, to render such an undertaking practicable at the pres- 
ent moment ; but it was one which ought to be borne in mind, and that wa« earnestly 
desired by Her Majesty's government, as a means of promoting peace and abating the 
horrors of war ; and a work, therefore, which would be worthy of the civilization of 
our age, and which would entitle the governments which achieved it to the gratitude 
of mankind." 

It is not necessary in this memorandum to dwell on the alleged efficiency of the Amer- 
ican as compared to the English foreign enlistment act. The failure of the American 
act in the Portuguese cases, in the repeated filibustering expeditions of Walker against 
Central America, and the acquittal under it of Lopez, the invader of Cuba, are proofs 
that its action cannot always be relied upon ; and this is further corrol>orated by the 
difficulties now being experienced in dealing with the Hornet at Wilmington. Al- 
though, as Mr. Fish says, there have been prosecutions under it, it is believed that 
from the trial of Gideon Henfield in 1793 to the present day there has never been a 
criminal conviction. The only result of the proccMidings in rem has been to restore 
prizes, never to punish privateering; and the effect of the bonds which the act pro- 
vides may be taken that the owners of a vessel shall not tJtemseUms employ her in a bel- 
ligerent service, and which has, it is believed, never been practically enforced, is, as 
Mr. Bemis, of Boston, points out in his volume on American neutrality, to add so much 
to tTie price of the vessel. 

With regard to the claims for " vast national injuries," it may be as well to observe 
that Professor Woolsey, the eminent American jurist, has repudiated them as untenable^ 
while the strongest arguments in favor of the recognition of confederate belligerency 
are to be found in the notes to Mr. Dana's eighth edition of Wheaton; and Mr. Law- 
rence, (the editor of the second annotated edition of Wheaton,) in a recent speech at 
Bristol, stated that " as far as respects the complaint founded on the recognition of the 
belligerent rights of the confederates, I cannot use too strong language in pronouncing 
its utter baseless character. No tyro in international law is ignorant that belligerency 
is a simple question of fact. With the late Sir Cornewall I^wis, we may ask, if the 
array of a million of men on each side does not constitute belligerency, what is belliger- 
ency T But what was the proclamation of the President, followed up by the condem- 
nation of your ships and cargoes for a violation of the blockade which is establisheil, 
but the recognition of a state of war! At this moment the United States, in claiming 
the property of the late confederate government, place before your tribunals their title 
on the fact of their being the successors of a de facto government. I repeat that, how- 
ever valid our claims may be against you ou other groundsj there ia not the slightest 
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pretext for any claim against you based on the public admission of a notorious fact, the 
existence of which has been recognized by every department of the Federal Govern- 
ment." 

The course pursued by Great Britaiu in the contest between Hungary 
and Austria in 1848-^49 may be cited as beiug in striking contrast with 
the course pursued toward the United States in 1861. 

After the suppression of the insurrection at Vienna (October 29, 1848) 
the Austrian generals determined to march against Hungary. At this 
time the combined Austrian armies consisted of about 135,000 men. 
The Hungarians, on the other hand, with about 125,000 men, occupied 
their entire territory, including their capital and all their fortresses. 
The fortress of Komorn, perhaps the strongest in Europe, appears to 
have been held by the Hungarians until the end of the revolution. On 
the 13th of December, 1848, the Austrians seemed to have gained no 
victories. The capture of Raab, the first of a number of successes which 
they obtained prior to their complete defeat in March, 1849, did not 
occur until December 26, 1848; meanwhile the Hungarians had been 
organizing for nearly a year for the purpose of making war against 
Austria, 

gJee Annual Register, vol. 90, p. 401; and vol. 91, p. 324.] 
n the 11th of December, 1848, an envoy of the Hungarian executive 
government addressed a note to Viscount Palmerstou, offering to fur- 
nish him with precise information of the actual state of the kingdom of 
Hungary, and asking an interview for that purpose. 

On the 13th of December, 1848, the following reply was made to this 
request : 

Lord Edisbury to * * * * . 

Foreign Office, December 13, 1848. 
Sir: I am directed by Viseount Palmerston to acknowled&re the receipt of your letter 
of the 11th instant, and in reply I am to say that Viscount Palmerston is sorry he can- 
not receive yon. The British government lias no knowledge of Hungary except as one 
of the component parts of the Austrian Empire; and any communication which you 
have to make to Her Majesty^s government in regard to the commercial intercourse 
between Great Britaiu and Hungary should, therefore, be made through Baron Roller, 
the representative of the Emperor of Austria at this court. 
I am, &c., 

EDISBURY, 
(Britisk and FarHgn State Papers ^ vol. 37, page 733.) 



2.— MEMORANDUM CONCERNING THE REBEL CRUISERS. 

1. Alabama. 

2. ChicJcaman^fo. 

3. Clarence, 

4. Conrad. (See Tuscaloosa.) 

5. Florida. 

6. Georgia. 

7. Nashville. 

S. New York. (See Ohickamauga.) 
9. Retribution. 

10. Shenandoah. 

11. Sumter. 

12. Taeony, (See Clarence.) 

13. Tallahassee. 

14. Tuscaloosa. 

Uuless otherwise uoted, the references to volume and page that fol- 
low are to be found in the published Compilation Claims of the United 
States against Great Britain. 
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THE ALABAMA. 

1862 Awii 4. ^^* ^^^^®y informs his government that a powerful gunboat 
' *" is building in Messrs. Laird & Co.'s yard, at Birkenhead, prob- 
ably for the rebels. {Mr. Dudley to Mr. Sewardy April 4, 
lS62^not prmted.) 
^^^ ^^ He gives notice that she has been launched — undoubtedly 

tor the rebels. ( Claims of the United States against Great Britainy 
vol. Ill, page 1.) 

Mr. Adams requests Earl Russell to prevent her from sailing. 
(Claims^ itc.y vol. Ill^page 5.) 
Mr- Wilding, vice-consul at Liverpool, sends a description of 
■'"'' ^ the gun-boat to his government, stating that she is called the 

"No. 290." {Claims, dtc.j vol. Ill, page 3.) 
ju.e25. ^^^^ Kussell refers the case to the commissioners of customs. 
ju.e25. {Claims, cfcc, vol. Ill, page 6.) 

They report the description of the vessel^ and state that her 
^"'' ^' builders do not deny her to be a man-of-war, but say she can- 
not be seized without legal evidence of the purpose for which 
she is built. {Claims, die., vol. Ill, page 7.) 
In accordance with Eat'l EusselPs suggestion, Mr. Dudley 
"'"^^ '• furnishes Mr. Edwards, collector at Liverpool^ with the evidence 
that the "No. 290" is intended for the rebels. (Claims, dx.y 
vol. Ill, pages 17, 18.) 
The commissioners of customs decide the evidence insuffi- 
■''''* '^ cient to justify the detention of the vessel. {Claims, &€., voL 
III, pages 19-28.) 

Mr. R. P. Collier, Queen's counsel, gives it as his opinion 

■"'" '*^ that Messrs. Laird & Co. are fitting out the "290" as a rebel 

privateer, and that her detention would be justifiable. (Claims^ 

d;c., vol III, pages 16-28.) 

Counsel for the^United States applies to have the decision of 

July S3. ^^^ commissioners of customs reconsidered before the vessel 

escapes. ( VoL III, pages 29-31.) 

The "290" sails without a clearance, under pretense of a trial 

July 29. ^^j^^^ ^^,.^j^ ^ ^^^^^ ^^ ^^^ ^^,^^ ^^^ provisions for six months. 

Some ladies and other passengers go in her as far as Bell 
Buoy, as a ruse. ( VoL 111, pages 31-^7, Claims, <bc.) 

In accordance with the report of the Jaw-ofiicers orders are 
sent by telegraph to Queenstown and Nassau to seize her. She, 
however, avoids those ports. {Claims, &c., vol. HI, pages ^ly 
140-142.) 

The "290" anchors near Port Lynas, where the tug Her- 
cules takes more men to her. Mr. Dudley states that she also 
receives cutlasses and powder, and has six guns concealed in 
her hold. {Claims, dx., pages 34, 45, 46, 50, 139, 146, 147.) 
Au«. ij. She arrives at Terceira, Azores. 

The bark "Agrippina" arrives from London with guns, 
^"* ^^' ammunition, clothing, and coal, which are all transferred to the 
"290 "at Terceira. 
The steamer "Bahama" also arrives from Liverpool, and 
'""'' ^""" ""proceeds with the "290" and the "Agrippina," all three ves- 
sels flying British colors, to Angra. Here her cargo, consisting of money 
and guns, is put on board of the " 290." Semmes and other officers and 
men are also brought out in her, {Claims, &c., pages 45, 46, 50 j alsOy 
149-50.) 
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Mr. Adams addresses a note to Earl Russell, calling atten- ^^ ^^^ ^ 
tion to the further prosecution of illegal and hostile measures 
against the United States in connection with the rebel cruiser now called 
the *' Alabama," and transmits evidence. {Glaimsj (fee, vol. IIIj pages 
44-47.) 

His lordship replies that the report of the law officers of the jg^, g^ ^^ ^^ 
Crown was not received in time to detain the vessel, but that 
on July 29 (the day when she sailed) orders were sent to Queenstown 
and Nassau to stop her. She, however, avoided those ports. {Claims, 
d:c.. page 47 ; aiso, pages 134-142.) 

Mr. Adams informs Earl Russel of the depredations commit- ^^ ^^^ ^ 
ted by the "Alabama'' at the Azores, and that other similar 
enterprises are on foot; (vol. Ill, pages 49, 50;) transmits deposition of 
George King, and urges the enforcement of the laws of neutrality. 

Earl Russell replies that much as he regrets such occur- ^^ ^^ ^ 
rences, " Her Majesty's government cannot feo beyond the laws 
municipal an4 international." ( Vol. Ill, page 51.) 

Mr. Adams transmits an intercepted letter substantiating the ^^ ^^ ^ 
allegations made of the infringements of the enlistment law by ' ^^ ** 
the insurgents, which receives the same answer as his preceeding note. 
(Vol. Ill, pages 51, de.) 

Earl Russell communicates report of the law officers that the 
Alabama did not receive her armament within the British do- **"' ^^ *' 
minions, and that no steps can be taken to prevent a repetition owing 
to the difficulty of ascertaining the intention of the parties making the 
shipments. ( Vol. Ill, page 53.) 

Mr. Seward sends copies of papers to Mr. Adams relating to 
the depredations of the Alabama, and instructs him to send *^' ^^ "*' 
copies to Earl Russell. ( Vol. Ill, pages 54-57.) 

Mr. Seward sends to Mr. Adams the resolutions of the New 
York Chamber of Commerce. ( Vol. Ill, pages 61-63.) ^"*' ^^ " 

Informs him of further devastation by the Alabama on the 
high seas. ( Vol. Ill, page 64.) '**' ''"• ^ 

Mr. Adams submits to Earl Russell copies of papers received 
from Washington, and from the consul at Liverpool, relative ^^' *"*''' **' 
to the depredations of the Alabama, and asks redress. (Vol. Ill, pages 
70-73.) 

Earl Russell informs Mr. Adams that her Majesty's govern- ^^ ^^ ^^ 
ment cannot admit their liability for the proceedings of the rebel *"*' ^'*' "' 
cruiser, but thinks that amendments might advantageously be made 
to both the British and American laws. ( Vol. Ill, pages 88-92.) 

Further correspondence on this subject produces no effect, (vol. Ill, 
pages 93-100, 114-118, 164, 164.) Earl Russell expresses the hopes 
that no further claims will be made. (Fa^e 164.) 

Sinking of the Hatteras. isca. Jan. n. 

Her crew taken to Port Royal, Jamaica, where the Alabama 
is repaired and receives provisions and coal. The British ad- **^ "'"*■ '^' 
miral makes Semmes a visit on board of his vessel, which is treated like 
a regular ship of war. (Claims, i&c., vol. III,page 150; Brit. Bhie Booh, 
N. America, No. 1, 1866, page 141.) 

The Alabama enters Saldanha Bay, Cape Colony, where she 
discharges her prisoners, is painted, '&c. (Page 166.) **^ ''"^ "' 

She captures the Sea Bride off Cape Town. The United 
States consul protests against this outrage, but receives no sat- ^*^ ^°**' 

N. B.— For a list of vessels which took our arms, supplies, &c., for the rebels, from 
Great Britain, 8^ Claims^ ^c, vol. 1, page 730. 
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isfaction from the governor of the colony. {Claims, <fec., vol III, pages 
167-172.) 

1863 Oct. 6. ^^' ^^^°^s is instructed to inform Earl Russell that he must 
continue to give him notice of claims. {GlaimSy &c., vol. Ill, 
pages 176-178. 

1863 Oct. 23. ^^ ®^ informs Earl Russell, and transmits further evidence. 

(Claims, (&o., vol. Ill, pages 180-201.) The Alabama continues 
her depredations on American commerce, for which no reparation is 
made by the British government, notwithstanding the continued pro- 
tests of Mr. Adams. ( Vol. Ill, pages 201-257.) 

1663. Dec « ^^^ coals at Singapore, where her commander is entertained 
^ by the officers of the garrison. {^^ My Adventures,'^ (&c., Semm^, 
pages 714, 715.) 
,««. ^ ^ She is allowed to land her prisoners at Malacca. (" My Adven- 

1863, Dec ».-,.» rriiw \ tr 

tures,^^ &€., page 719.) 
Miir so -^^^ Alabama rettirns to Cape Town and takes in coal and 
provisions. (" My Adventures,^ <S:c., page 744.) 
186k June 19 ^^^ ^® suufc by thc Kcarsargc. {Claims, &e., vol. Ill, pa^e 
^""•"'257.) After this an extended correspondence takes place, the 
United States Government demanding the surrender of the prisoners 
carried to England by the yacht Deerhound. This demand is refused. 
{Claims, &c., vol. Ill, pages 258-313.) 

CHICKAMAUOA. 

1861 Mar - British-built vessel, (manuscript dispatch, Dudley, 250,) to 
* ' " ■ run blockade; arrived at Bermuda early in April, (manuscript 
dispatch, Allen, 106.) Engaged in running blockade, with cotton, be- 
tween Bermuda and Wilmington. Then known as Edith. 
Oct. »*. ^®^^ Wilmington in rebel service to cruise against commerce 
1864, Oct. »*. ^^ the United States; made captures. Name changed to 
Ghickamauga. 

1864 Nov & Came into Bermuda; was allowed one week to make repairs, 

1864, Nov. & ^^^ 25 ^^g Qf ^qq\^ 

1864. Not, i8l Lcft Bcrmuda. 

Nor sa "^^ Wilmington, North Carolina, to unload guns and take in 
'**'*" *^cargo of cotton. This vessel is also reported to have made 
captures under the name Olustee. 

GLABENGE. 

The brig Clarence was captured by the rebel steamer Florida, May 6, 
1863, and manned with one twelve-pound howitzer, 20 men, and 2 offi- 
cers, under command of Lieutenant Reed. She subsequently captured 
the bark Tacouy, June 12. The guns, &c., were transferred to the 
Tacony, and the Clarence burnt. The Clarence was cleared at the Liv- 
erpool custom-house, November 20, 1862, by W. & H. Laird. {Hunfs 
Merchants^ Mag., vol, 53, 448.) 

THE FLORIDA. 

The iron screw steam-gunboat Oreto, or Florida, with three masts, 
bark-rigged, eight port-holes for guns, carrying sixteen guns, was built 
at Liverpool, February, 1862. 

Mr. Adams notified Lord Russell and inclosed evidence. 
ISO. Feb. la^ y^^ 2^ Claims, page 593.) 
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Lord Russell comniuincated a report of commissioners of cus- ^^ ^^ ^ 
toms that the Oreto was a man-of-war built for the Italian gov- » • • " 
erumeut, and was taking on board coal and ballast. {lb., page 595.) 

Mr. Adams again addressed Lord Russell with further evi- ^^ „ 
dence. (io., page 599.) 

Mr. Adams informed Mr. Seward that the vessel had sailed, iscs, Aprua . 

Lord Russell acknowledged Mr, Adams's communications ^^ ^^^ ^ 
and said that inquiries would be made. {lb,, page 602.) 

Lord Russell informed Mr. Adams that the commissioners of ^^ ^^^^ 
customs at Liverpool report that the Oreto cleared for Pal- ' ^ 
ermo and Jamaica in ballast, and sailed with a crew of 52 men. {Page 
605.) 

Mr. Adams reported a conversation with Lord Russell, in- ^^ ^^ ^ 
forming him of outrages committed by the Florida, or Oreto, ' ** ' 
npon American vessels, and of the conduct of the authorities of Nassau 
toward this vessel, which was deemed to be at variance with the proc- 
lamation of neutrality.' (15., page 608.) 

It appears from the consular records of the State Department that 
the Oreto was seized at Nassau on the 8th of June, by Her Majesty's 
gunboat Bull-dog, for infringement of the foreign enlistment act, and was 
released on the arrival of Captain Semmes at that port about that time; 
that she was again seized, libeled, tried in admiralty, and released on the 
2d of August. It appeartd in evidence that she was, when seized, in 
the same state of armament and equipment as when she left Liverpool ; 
that the judge held that, had he been sitting as judge at Liverpool, he 
should have condemned her; but that his limited jurisdiction at Nassau 
prevented him from doing so. {Appendix to Alexandra ca^e.) She left 
Nassau on the 9th of August; ran into Mobile 4th of September; 
sailed from there January 15, 1863. 

Mr. Adams gave Lord Russell additional evidence of the char- ^^ ^^ ^ 
acter of this vessel, (ift., pages 613, 614, 615. ' ' 

The Florida entered Nassau and the oflflcers dined with the ^ ^^ ^ 
governor; she took on board provisions, also chain-cable, and* ^^^^"^ 
rigging, and ten or fifteen recruits, and sailed on the 31st instant. ( J&., 
page 617.) 

Took on board coal and provisions at Barbadoes, under pro- 
test from United States consul. ^^ ^''^' "' 

Mr. Adams communicated to Lord Russell further evidence ^ ^ ^ 
of the character of this vessel. (/&., page 629.) iws, joiy . 

Mr Adams communicated to Lord Russell further informa- 
tion concerning this vessel. {lb,, page 637.) *"^ ^*^ *^ 

Mr. Adams communicated to Lord Russell further evidence 
in regard to this vessel. {lb., page 641.) **^ ^'' '* 

Mr. Adams communicated to Lord Russell further evidence 
of the abuse of the neutrality of the island of Bermuda in the ^^' ^°*' ^^ 
treatment of this vessel, saying that she was allowed to remain nine 
days in port, and to make that port a base of operations against Amer- 
ican commerce. (lb., pa^ge 651.) 

Lord Russell informed Mr. Adams that Her Majesty's author- 
ities at Bermuda had exhibited commendable strictness and *^ ^^ *' 
diligence in enforcing the regulations, and that no substantial deviation 
from their letter or spirit took place. {lb,, page 653.) 

Mr. Adams communicated further evidence in regard to this 
vessel, (lb., page 656.) Among these affidavits is evidence of '"*' ^"^ "' 
her arriving in British waters. {lb., 663.) Lord Russell objected that 
this proof was not under oath, {ib., 660,) but it appears to have 
been taken before a notary. 
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JAPAN, ALIAS TIRGINIA, ALIAS GEORGIA. 

British-owned vessel; was built at Dunbarton, on the Clyde. 

1863. Mar. «>gjj^ ^^^ eQuipped by a Liverpool firm — Jones & Co. Her 

crew was shipped by same Liverpool firm for Shanghai, and sent around 

to Greenock in a steamer — Heron. She was entered on the Slst 

^ M.r. 31.^^ March, 1863, as for Point de Galle and Hong Kong. ( Vol. 

II, page 676.) 
She cleared on the 1st of April. She left her anchorage on im Apni i. 
the 2d of April, ostensibly to try her engines, but did not i863.Apri!i. 
return. She had no armament on leaving Greenock, but a few days 
after her departure (page 671) a small steamer called the Alar, {page 
673,) freighted with guns, shot, shell, &c., and having on board a part- 
ner of the Liverpool firm who had equipped her and shipped her crew, 
left New Haven and met the Georgia off the coast of France, near 
Ushant. The cargo of the Alar was successfully transferred to the 
Georgia. 

1863 A rii a ^" ^^® ^^^ ^^ April Mr. Adams brought the case to the atten- 
'^''" tion of the British government, and repeatedly thereafter, as 
occasion arose, reminded Her Majesty's government of the unlawful and 
piratical character of the vessel. {Page 666.) 
1863 A rii9 ^^^ crcw of thc Georgia consisted of British subjects. On 
1863, April 9. ^^^ ^^^ ^^ ApHl shc Icft Brcst on her cruise against commerce 
of the United States. {Page 687.) 
The Alar put into Plymouth on the 11th of April, bringing 
1863, April 11.^^^ Liverpool merchant, who had directed the proceedings 
throughout, and bringing also fifteen seamen who had refused to pro- 
ceed in the Georgia, on learning her character as a confederate cruiser. 
The rest of the crew remained. 

At the time of her departure the Georgia was registered as the prop- 
erty of a Liverpool merchant, a partner ot the firm which shipped the 
crew. She remained the property of this person until the 23d 
^*^'''""*^of June, when the register was canceled, he notifying the col- 
lector of her sale to foreign owner, Edward Bates. {Page 677.) From 
the Ist of April to the 23d of June, the Georgia being still registered 
in the name of a Liverpool merchant, and thus his property, was carry- 
1 85^°^ ^^ * ^^^ ^^^^ ^^® United States, with whom Great Britain 
1863, April 85.^^^ at pcacc. DuHBg thls period she captured the Dictator 
and burned her ; captured and ransomed the Griswold. {Page 687. ) 

The crew of the Georgia was paid through the same Liverpool firm. 
A copy of the advance-note used is to be found on page 683. After 
cruising in the Atlantic, burning and bonding a number of vessels, the 
Georgia put in at Simons' Bay, Cape of Good Hope, and calked her 
decks. At the end of two weeks she departed, continuing her depre- 
dations until the 28th of October, when she arrived at Cher 

1863, Oct. 28.^^^^^ ^p^^^ gg^j ^^^y ^^ ^^^ ^^^^ j^^^ ^^^ gjj.p rj.^^ 

wages were all paid by the Liverpool firm. The same firm enlisted 

more men at Liverpool ; sent them to Brest. {Pages 707, 708.) The 

Georgia left Cherbourg on a second cruise; was unsuccessful, 

1864, Buyi. ^^^ rcturncd to Liverpool on the 1st of May. 1864. It was dis- 

covered that she had been sold, and Mr. Aaams, on the 7th of 

1864, jun. 7. j^^^^ ^^Q^^ iuformcd British government that United States 

did not recognize validity of sale in neutral port ; that the United 

States claimed right to seize vessel wherever she could be found. {Page 

710.) 
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On the 30th of July she entered at the custom-house as load- ^^ ^ 
g for Lisbon and Africa, bj' Edward Bates, the pretended 
owner. {Page 722.) On the llth of August she steamed out 



to sea, under British colors, bound for Lisbon, to fill an engage- » *°* * • 
ineut with the Portuguese government to carry mail from Lisbon to 
Africa. Before she reached Lisbon she was captured by [Jnitcd States 
steamship Niagara, Captain Craven commanding, and sent to Boston 
as a prize. {Page 720.) 

On the 13th of August, Jones & Co., of Liverpool, were tried ^^ ^^ ^^ 
for fitting out and enlisting men for the pirate Japan, alias ^*"'^"*^- 
Virginia, alias Georgia, before Lord Chief Justice Cockburn and a 
special jury. The jury found them guilty, and the court fined John 
Jones and Eobert Highat £50 each. 

THE NASHVILLE. 

Steamer Nashville, carrying two guns, and flying conted- jg^uj^^^,^ 
erate flag, arrived at Bermuda on October 30, 1861, having 
run out of Charleston on the night of October 26, 1861. {See page 538, 
Vol. 11.) 

She took in a large supply of coal against the protest of the United 
States consul. {See pages 638, 539, Vol. II.) Although the commander 
of the Nashville had told the gavernor that she was strictly a merchant- 
vessel, {see page 570, Vol. JJ,) nevertheless the governor ordered that 
she should be treated as a vessel of war, and unusual courtesies were 
extended to her officers by the officers of the garrison. {See pages 
540, 541, Vol. 11.) 

On the 5th of November, 1861, she sailed from Bermuda, and ^^^ ^^^ ^ 
on the 19th of the same month fell in with the American packet- 
ship Harvey Birch, which she first plundered, and then burned, and on 
the 21st November she arrived at Southampton. {See pages ,_ „ .,. 

r-ACk ""tx TT 1 ■rT\ \ sr if Igei, Not. SI.I 

540, ooO, Vol. IL\ 

On the 28th November, 1861, in reply to a note from the ^^^ ^^^ ^ 
American minister, Mr Adams, inquiring "as to the authority ' **'' 
possessed by this vessel t^) commit so aggressive an act on the citizens 
of a friendly power, and then to claim a refuge in the harbors of Great 
Britain," Earl Eussell says : "I have to state that the Nashville appears 
to be a confederate vessel of war, her commander and officers have com- 
missions in the so-styled confederate navy ; some of them have written 
orders from the navy department at Bichmond to report to Lieutenant 
Pegram" for duty "'on board the Nashville, and her crew have signed 
articles to ship in the confederate navy." {See page 555, Vol. II.) 

The British authorities practically carried out their determination to 
consider the Nashville a regular man-of-war by detaining the United 
States man-of-war twenty-four hours after the former's departure from 
Southampton. {Seepa>ge5S%, Vol.11.) 

Alter having been in port over two months, having undergone repairs, 
and having taken in a supply of coal, the Nashville sailed i'rom South- 
ampton on February 3, 1862. {See pages 563. 588, 589, 590, ^^ ,^ , 
Vol.11.) • 

On the 20th of February, 1862, the Nashville reached Ber- ^ ^^ ^ 
muda, having met with no vessels on the way. {See page 590, 
Vol. 11.) 

While at Bermuda the Nashville was allowed to coal, notwithstanding 
the fact that, on the day before her arrival, the governor had informed 
the United States consul that the British government had determined 
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not to allow the formatioa in any British colony of a coal-depot, for 
the use of their vessels, by either the Government of the United States 
or of the so-styled Confederate States. (Seepages odOj 591^ Vol. IL) 
186* Feb. a. ^^' Allen, the United States consel at Bermnda, writes that 
• * **" the Nashville left February 4, having taken on board a hundred 
and fifty tons of coal ; supposed destination, Charleston. (Seepage 591, 
Vol. IL) 

Nashville captured and burnt off Savannah by United States block- 
ade squadron. (Hunfs Merch. Mag., vol. 53, p. 447.) 

THE RAPPAHANNOCK. 

j^^ The Eappahannock was built for the British government, 

and named the Victor. She was sold by the admiralty in the 
early part of November, 1863. Her register, dated November 

1863, Nov. 8. g^ gfjows tliat Robcrt Gorden Coleman, a British subject, of 

28 Clement's lane, London, was sole owner. ( Vol. II, page 736.) 

^^^ ^^ She was delivered to the purchaser on 10th November, at 

1883, Not. 0. g|j^gpi,ggg^ jq j^jj iucompletc state, without masts, sails, or rig- 
ging. ( Vol. IV, page 586.) 

Preparations for a voyage were ^t once proceeded with rapidly, under 
the superintendence of the dock-yard officials ; the captain of the gov- 
ernment yard having sanctioned the leave of absence to a party of rig- 
gers, they were placed on board by the master rigger, ( Vol. II, pa^e 732,) 
and continued work until two days after her arrival at Calais. ( VoL II, 
pages 742, 743.) While at Sheerness her name was changed to the Scylla ; 
the masts of Her Majesty's ship Cumberland were used as shears to set 
her masts; the engine-room stores were put on board while she lay in 
the stream ; these consisted of gauge cocks for the boilers, blocks, and 
other things having the government mark upon them ; they were ordered 
to be buried under the coal by Mr. Rumble, the chief inspector of 
machinery afloat at Sheerness, and Mr. Ramsey, the then captain. ( VoL 
II, page 748.) ^ , 

It was given out that she was destined for a voyage to China. ( Vol. 
II, page 741.) Mr. Rumble undoubtedly knew the true character of the 
ship; he with the captain introduced all the workmen on board, (VoL 
II, pages 7^8-774:;) he gave directions with respect to the rigging and 
other equipments; heeugaged men in different capacities, ( FbT. II, page 
743,) and agreed with them as to wages. Similar services were rendered 
by the petty officers of the government yard. Mr. Bagshaw, a foreman 
in the boiler department, in the absence of Mr. Rumble, engaged boiler- 
makers to go to Calais, in which transaction Mr. Greathead, a chief en- 
gineer in the royal navy, also participated as paymaster to the families 
of the men. ( Vol. II, page 745.) 

She was prepared for service with the greatest secrecy and dispatch 
as a confederate privateer, under cover and protection which her tbr- 
mer ownership, proximity to the yard while being fitted out, and the 
employment of hands from the yard, threw ai-ound her. ( VoL II, page 
724.) 

The equipment proceeded up to the 24th of November. On 

1863, Nov 84. ^^^^^ ^^^ ^^^ partlcs interested in her appear to have received 
intelligence which changed their plans, (VoL II, page 734,) for in the 
evening of that day, about midnight, she suddenly made her departure, 
( Vol. II, page 732,) in a very incomplete condition, with Mr. Reuben 
Harvey, the government pilot, in command, in tow of a tug- boat, (Vol. 
II y page 742.) The master rigger of Sheerness dock-yard was on board 
when she left, but returned in the tug. Bedding, blankets, and remain- 
ing part of her stores were put on board from the tug-boat which took 
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her out to sea. Soon after she left Sheerness the ship's name (Scylla) 
was painted from oif her stem, {Vol. Ilypage 734,) and the name Eap- 
pahannock was painted on. ( Vol, 11^ page 695.) 

JShe arrived at Calais in the night of Wednesday, the 26th ^^^ ^ 
ot November, and entered the harbor the next day, {Vol. II ^ 
page 734,) just previous to which she raised the confederate flag. ( Vol 
Ilj page 742.) 

During the stay at Calais of tbe Rappahannock, agents were employed 
in London and Liverpool in procuring men to serve on her. {Vol. 11^ 
pages, 766-786.) Allotments were to be paid by Messrs. Jones & Co., 
of Liverpool. Tbese certificates were all signed by Wm. V. A. Camp- 
bell, the commander of the Rappahannock. ( Vol. II, page 762.) Mr. 
Rumble, who had arrived about the 1st of December, used his ^^ ^^ ^ 
influence to procure enlistments. ( Vol. II, page 745.) ""' 

The Rappahannock remained at Calais until July 2, 1866, ^^ ^^^ ^ 
when she left that port and arrived at Southampton on the ^ ' "" 
4th, bearing the name of tbe Beatrice. {Vol. 11^ pa^e 793.) ^ ^^^^^ 
Here she coaled and made her way to Liverjiool, where she ar- ****""*'*• 
rived on the 7th of that month. Proceedings were here insti- 
tuted against her by the United States Government. She was ***"'°'''- 
condemned and sold and the proceeds of the sale passed into the hands 
of the United States. 

Although without any technical evidence upon which to rest a remon- 
strance, the United States ministeyr at Ix)ndon considered the case of 
the Rappahannock so peculiar as to Justify him in making a representa- 
tion to Her Majestv's government, which he did on the 28th of 
November, 1863. \Vol. II, page 727.) Earl Russell replied on **"' ''**'•"• 
the 30th that the attention of the proper oflftcers had been called 
to the matter, and that steps would be taken to verify the '^^°^"- 
truth of the statements made. ( Vol. II, page 728.) Further representa- 
tions were made by Mr. Adams on the 5th ( Vol. II, page 729) 
and 12th {Vol. II, page 733) of December, and again on the *^''**'*'^*- 
16th ( Vol. II, page 735) of that month, supported by affidavits 
showing the preceedings in connection with her fitting out at ^*°'°*^-^*' 
Sheerness, and the enlistment of men for service on her. On the l6th, 
( Vol. II, 737,) Earl Russell, in reply to the notes of the 5th and l2th, 
states that Her Majesty's government are fully determined to put in 
force the laws against any persons who have trangressed them in this 
matter. Further evidence was furnished by Mr. Adams on De- i883,Dec.i3. 
cember 23, 1863, {Vol. II, page 738,) January 9, {Vol. II, page i884.j.n.9, 
747,) April 5 {Vol. II, page 751) and 16, {Vol. II, page 754,) i8w.ApriiM6. 
and May 4 {Vol. II, page 771) and 23, 1864, {Vol. II, page 776.} i8e4,M.,4.n. 
To these notes Earl Russell replied that the attention of the 

1864 Sffc 16* 

proper departments of Her Majesty's government had been 
called to the matter. 

RETRIBUTION, AFTERWARD ETTA— SCHOONER. 

Rebel cruiser 5 originally a blockade-runner ; received armament from 
schooner Dixie ; captured several prizes. 

(vame into Nassau, and sold, in Bahamas, her prize schooner 
Hanover. (Manuscript dispatch, Hawley, 5.) 1883, Feb. ». 

Was sold herself in Bahamiis. Name changed to Etta; Etta 
seized in New York by United States authorities. Messrs. ^^'^"' 
E«nouard & Co. have claim as owners against United States for dam- 
ages. {British Blue Book, J^orth America, 10, 1864.) 
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THE SHENANDOAH. 

On October 8, 1864, the stearaer Laurel, of about 300 tons, 
1864, Oct. a ^i^a^pg^i fpQuj Liverpool, having on board a portion of the. late 
Alabama\s crew, one hundred men, and six guns, munitions, and stores. 
(Page 318.) 

The steamer Sea King, built at Glasgow, of about 1,070 tons 
1864, Oct. a ^^^ 250 horse-power, cleared for Bombay, October 8, 1864, with 
a cargo of coal only. { Vol. Ill, pages 319, 320.) 

Both vessels proceeded to an island near Madeira, where the cargo 
of guns and munitions was transferred to the Sea King from the Laurel, 
the former now assuming the name of Shenandoah. (Pages 320, 321.) 

Mr. Adams submits affida\its concerning the Sea King to 
186*. NOV. la ^^^ Russell. (Page 323.) 

Earl Russell transmits to Lord Lyons the dispatch of the 
1864. D«c a British consul at Teneriffe, showing how the Sea King was 
transferred to the confederates. (Pa{ie 331.) 

Lord Eussell acknowledges receipt of Mr. Adams's note of 

1864. Rot. 19. jj^yg^ji^^j, ;i^3^ ^j^jj ^^q dcpositious. (Po^e 335.) 

1865 Feb 1 I^rd Russell informs Mr. Adams that the sale of the Sea Bang 
»«®. ^e . . .^ stated to have been regular. (Page 337.) 

United States consul at Melbourne informs Mr. Seward of the 
186&. '«''*^ arrival of the Shenandoah there. She is recognized as a bel- 
ligerent, allowed to go into dock for repairs, to coal, and ship a crew. 
Autholrities render assistance. (Paiges 384r-44:4.) 

Mr. Adams calls Lord Russell's attention to further proceed- 

1865, Mar. ^jj^gg ^^ ^YiQ Laurcl at Nassau. Remonstrates against her clear* 
ance with confederate mails, and demands her detention. (Page 339.) 

1865 Mw 10 ^^^ Russell replies that efforts were made to prevent viola- 
1865, Mw.io ^.^^ ^^ j^^ ^^ Nassau, and will inquire as to her carrying eon- 
federate mail. (Page 341.) 
1865 A riia ^^^^ Russell informs Mr. Adams that the proceedings of the 

1865. Apn a j^j^^j.^^ jjjg^y hBkve rendered her liable to capture on the high 

seas, but that carrying the mail was not unlawful. (Page 344.) 
1865 A rii 7 ^^' -^^^"^® ^^y® bcfore Lord Russell evidence of the Shenan- 

1866. Apn . ^^j^jjjg depredations in the Brazilian waters. (Pages 345-349.) 

Lord Russell replies that Her Majesty's government have done 
1865, Maj 4. ^^^ ^^^^ could bc douc legally to stop the evil complained of. 
(Pages 350-357.) 

Mr. Seward incloses to Mr. Adams the Melbourne dispatch 
1865, Sept. 7. ^^^ papcrs and a claim for indemnificatioii, which Mr. Adams 
submits to Lord Russell on October 21, reviewing the Shenandoah's his- 
tory. (Pages 369-376 et seq. to page 444.) 

Lord Russell acknowledges receipt of these papers. (Pam 

1865, Oct.«5w^^^ V 

Shenandoah arrives at Liverpool, and is surrendered and re- 
1860, Not. '• ^^jy^^j j^y BHtish authontics. (Pages 444, 445.) 

1865 Not ^^' ^^^^^ ^^^^ rcccivc thc vessel, but calls for punishment 
1865. OT. 7. ^^ ^^^ crew. lPa{ie 447.) 

^^^ ^ Earl Clarendon replies that attention will be given to Mr. 
1865, OT. 7. ^Qg^pjjgjg jjQj^^ (Page 448.) 

Mr. Dudley gives the history of the Shenandoah's transfer 
1865. Nov. ^^ ^^.^ custody. (Pages 454, 455.) 

Earl Clarendon informs Mr. Adams that the government 
will not detain the Shenandoah's crew, and it is reported that 
none of them are British subjects. (Pages 460, 461.) 
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Mr. Adams expresses bis dissatisfaction to Lord Clarendon ^^^ ^^ 

er the release of the crew. {Pages 462, 463.) 

Lortl Clarendon represents, dn reply, that no evidence is con- 



tained in the papers heretofore submitted warranting a prose- 
cution. (Pages 463, 464.) 

Reply of Lord Clarendon to Mr. Adamses note of October 21, ^^ ^^^ ^^ 
affirming that the action of his government in relation to the 
Shenandoah is according to law, and no other course was open to it than 
that followed. {Pages 464, 468.) 

Mr. Seward directs Mr. Adams to inform Lord Clarendon of ^^ ^^^ ^ 
the Government's views as to the depredations of the Shenan- *•**'• • 
doah and release of her crew. (Pages 469, 470.) 

Mr. Adams transmits to Lord Clarendon full testimony con- ,^ ^^ ^ 
cerning the cruise of the Shenandoah, her armament and crew. 
{Pa.ges 475-491.) 

The above acknowledged by Lord Clarendon. {Page 491.) i8». d«c m. 

Lord Clarendon states that Mr. Adamses letter of December ^^ 
28 contains the first evidence submitted bearing on the piracy '*"' "'"* *'' 
of VVaddelJ, and breach of the foreign-enlistment act, but it was not suffi- 
cient for conviction. {Pages 491-493.) 

Lord Clarendon t» Sir F. Bruce replies t^o Mr. Seward's dis- 
patch of November 30, affirming the strictly legal conduct of ^^ "'"■ " 
bis government in discharging the Shenandoah's crew, and refusal to 
prosecute for piracy. Inquiries will be made concerning the action of the 
Melbourne authorities. (Pages 494r-498.) 

Mr. Seward informs Sir F. Bruce, in reply to Lord Clarendon's 
dispatch of January 19, that the convictions of his government *"** ^"^ '" 
had not been changed thereby. (Page 498.) 

Lord Clarendon reviews the testimony submitted by Mr. 
Adams on December 28, with a letter from the governor of Vic- **"'^""*' 
toria, as to the charges concerning the action of the authorities there, 
and the enli^ment of seamen on the Shenandoah. (Pages 499-507.) 

THE SXJMTEB. 

The Sumter was an American-built vessel, trading between 
New Orleans and Havana. 

Having been armed and equipped as a vessel of war, she ran 
the blockade at New Orleans. *"'• •'""' "• 

Mr. Adams informed Lord Eus^ell that she had been supplied 
with coal and other necessaries at Trinidad, which is complained **'' *^ ^' 
of as a breach of the proclamation of neutrality. ( Vol. II Claims^ page 
484, 6.) 

Ix)rd Russell denied that there had been, in what was done, a 
violation of neutrality. ( Ih., page 486.) '"'• "^ ^ 

She arrived at Gibraltar, where she received a new anchor 
and cable. Owing to the representations of the American con- '"*' """* *** 
sul, she was not able to supply herself with coal. 

She was sold at auction. (16., 510.) laea^Dec u. 

She proceeded to Liverpool. (J6., 619, 520.) i8«i,ireb. ir. 

• Mr. Adams invited Lord Russell's attention, claiming that ^^p^biifi. 
the sale was invalid, and that her remaining in port was iu violation of 
the Queen's proclamation. Lord Russell denied this, and a correspond- 
ence ensued. (!&., pa{ie 520 et seq,) 

She sailed from Liverpool with a cargo of guns and supplies, 
and was afterward wrecked at Charleston. laes, juiys. 

23 H 
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THE TALLAHASSEE. 

This vessel was originally a blockade-rnnuer, Britisb-bailt, called the 
Atlanta. 

In 1864, as appears by a letter from Mr. Seward to Mr. 
1864, Au,^ IS. ^jjg^^jj,^ gi^g j.jj^ Q^^ ^f Wilmington armed, and commenced 

cruising and pillaging off New York. 

She was reconverted into a merchantman, christened the Chameleon, 
and took a cargo to Liverpool, where at the close of the war she was 
claimed by the United States and sold, and the proceeds paid to the 
credit of the United States. 

For the correspondence in regard to her see Vol. Ill Claims, page 314 
et seq, 

TACONY. 

1861 joM 26 '^^ Tacony, formerly the Clarence, Lieutenant Beed, made 
' "" * several captures, and was destroyed by her crew June 23, 1863, 
who left in the schooner Archer, and were subsequently captured by an 
expedition from Portland. (Hunfa Merchants Mag»y vol 53, 448.) 

THE TUSCALOOSA. 

1864 June 24 ''^^^ Tuscaloosa, originally called the Conrad, was captured 
' °°* off the coast of Brazil by the Alabama. Guns were placed 
upon her, and she was put in charge of a lieutenant and ten men, and 
employed as tender of the Alabama. 

1864. A 7 ^^^ entered Simon's Bay, remaining there seven days; her 
^"^ ' cargo was sold to a British merchant in Cape Town. She was 
detained by British authorities, and subsequently released, with warn- 
ing to the captain of the Alabama that ships of war of the belligerents 
were not allowed to bring prizes into British ports. 

She made two captures in her character of rebel cruiser. > f^ClaimSj &c^ 
voL — .) 

3. AMOUNT OF CLAIMS. 

1. CUUtM belonging to the United States, 

The ITnited States should be re-imbursed for all the actual outlay 
expended in the pursuit and capture of the rebel cruisers. 

They may also fairly claim, as representing the community, to be 
reimbursed for the outlay caused by the increased premium and en- 
hanced freights resulting from the special risk growing out of the ope- 
rations of the rebel cruisers fitted out in English ports. 

2. Claime of individuaU, 

The following is believed to be a proximately complete statement of 
the amount of claims thus far presented to the Department of State for 
injuries committed by the rebel cruisers: 

By the Alabama $5,245,103 06 

By the Boston 400 OO 

By the Chickamauga 114, 146 85 

By the Clarence 14, 520 00 

By the Florida. 3,029,448 98 

By the Georgia 326,351 50 

By the Nashville 70, 583 95 
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By the Olnstee $72, 869 00 

By the Eetribution 20, 982 26 

By theSallie 5,540 00 

By the Shenandoah 4, 47i, 100 36 

By the Sumter 2, 260 00 

By theTacony 8,400 00 

By the Tallahassee 272, 864 38 

Total 13,662,560 34 



4. THE DUTY OF GREAT BRITAIN TO REMAIN NEUTRAL, AND TO ENFORCE 
THE NEUTRALITY OF BRITISH SUBJECTS DURING THE CONTEST. 

It will not be denied that whatever obligation there may be to main- 
tain a nentral position in a war between two recognized soverign powers, 
exists certainly to an equal extent in civil war in which both parties 
are recognized as belligerents, and with still greater force in a contest 
between a* friendly government and an insurgent portion of its popula- 
tion, whose resistance to its authority has not assumed the proportions 
and attained the probability of snccess to entitle it to be recognized by 
other nations as a belligerent. 

In 1867 the Bntish government appointed a commission to inquire 
into and consider the character,'^ working, and eflFect of the British laws 
available for the enforcement of neutrality during the existence of 
hostilities between other states with whom Great Britain was at peace. 
In 1868 this commission made a report, containing, among other things 
in the appendix, a memorandum by Mr. Abbott (now Lord Teuterdeu) 
of the various foreign enlistment acts of Great Britain and other coun- 
tries, including the United States. This memorandum is to be found 
in the fourth volume of Claims against Great Britain, page 93 et seq. 

It resulted from this report that the comprehensive enlistment act, 
which may be found in the " Foreign ifeelations for 1870,'^ page 158, was 
passed. 

It is not supposed that the liability of Great Britain to indemnify 
individual losses occasioned by the several cruisers will be seriously 
disputed, if it be first established that the cruisers were constructed, 
equipped, armed, or reinforced in her ports, in violation of her inter- 
national obligations to the United States. But to make that point sure, 
the following correspondence (not contained in Mr. Abbott's memo- 
randum) between Mr. Jeflerson, then Secretary of State, and Mr. Ham- 
mond, British minister at Washington, is introduced. This correspon- 
dence grew out of the illegal acts committed by French cruisers, alluded 
to in Mr. Abbott's memorandum. It is to be observed that this corres- 
pondence took. place before any statute or municipal law had been 
enacted by the United States, and the duty of the United States in that 
respect is placed upon its international obligations to Great Britain ; 
and also that the action of the United States was taken without any 
information furnished by any agent or representative of the British 
government. 

Mr. Jeffenan to Mr, Hammtrnd, 

Gbrmantowk, November 14, 1793, 
Sir : I hare to acknowledge the receipt of yonr letter of the 7th inetant on the 
enbject of the British ship Roehampton, taken and sent into Baltimore by the French 
privateer the Indnetry, an armed schooner of San Domingo, which is suggested to have 
augmented her force at Baltimore before the capture. On this circumstance, demand 
is grounded that the prize she has made shall be restored. 
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Before I proceed to tbe matters of fact in this case, I will take the'liberty of calling 
your attention to tbe rales which are to govern it. These are — 

1st. That restitution of prizes has been made by the Execatiye of the United States 
only in tbe two cases of capture within their jurisdiction, by armed vessels originally 
constituted such without the limit-s of the United States; or, 2d, of capture either 
within or without their jurisdiction, by armed vessels, originally constituted such 
within the limits of the United States, which last have l>een called proscribed vessels. 

2d. That all military equipments within the ports of th<» United States are forbidden 
to the vessels of the belligerent powers, even where they have been constituted veesels 
of war before theirarrival in our ports; and where such equipments have been made 
before detection, they are ordered to be suppressed when detected, and the vessel re- 
duced to her original condition. But, if they escape detection altogether, depart and 
make prizes, the Executive has not undertaken to restore the prizes. 

With due care it can scarcely happen that military equipments of any magnitude 
shall escape discovery ; those which are small may sometimes, perhaps, escape, but t-o 
pursue these so far as to decide that the smallest circumstances of military equipment 
to a vessel in our ports shall invalidate her prizes through all time, would be a measure 
of incalculable consequences. And since our interference must be governed by some 
general rule, and between great and small equipments no practicable line of distinction 
can be drawn, it will be attended with less evil on the whole to rely on the efficiency 
of the means of prevention, that they will reach with certainty equipments of any 
magnitude, and the great mass of those of smaller importance also; and if some should 
in the event escape all our vigilance, to consider these as of the number of cases which 
will at times baffle the restraints of the wisest and best-gufurded rules which human 
foresight can devise. And I think we may safely rely that since the regulations which 
got into a course of execution about the middle of August last, it is scarcely possible 
that equipments of any importance should escape discovery. 

These principles showing that no demand of restitution lies on the ground of a 
mere military alteration, or an augumentation of forc^, I will consider jrour letter only 
as a complaint that the orders of the President prohibiting these have not bad their 
eflfect in the case of the Industry, and inquire whether, if this be so, it has happened 
either from neglect or connivance in those charged with the execution of these orders. 
For this we must resort to fact«,^ which shall be taken from the evidence furnished by 
yourself and the British vice-consul at Baltimore, and from that which shall accom- 
pany this letter. 

About the beginning of August the Industry is said to have arrived at Baltimore 
with thie French fleet from San Domingo. The particular state of her armament on 
her arrival is lately questioned, but it is not questioned that she was an armed vessel 
of some degree. The Executive having received an intimation that two vessels were 
equipping themselves at Baltimore for a cruise, a letter was, on the 6th of August, 
addressed by the Secretary of War to the governor of Maryland, desiring an inquiry 
into the fact. In his absence, the executive council of Maryland charged one of their 
own body, the Hon. Mr. Kilty, with the inquiry. He proceeded to Baltimore, and, 
after two days' examination, found no vessel answering the description of those which 
were the object of his inquiry. He then engaged the British vice- consul in the search, 
who was not able, any more than himself, to discover any such vessels. Captain Kilty, 
however, observing^ schooner, which appeared to have been making some equipments 
for a cruise, to have added to her guns, and made some alteration to ner waist, thought 
these circumstances merited exaniination, though the rules of August had not yet 
appeared. Fiudiug that his inquiries .excited suspicion, and fearing the vessel might 
be withdrawn, he bad her seized, and proceeded in the investigation. Ho found that 
she was the schooner Industry, Captain Carvin, from San Domingo ; that she had 
been an armed vessel for three years before her coming here, and as late as April last 
had mounted sixteen guns; that she now mounted only twelve, aud he could not learn 
that she had procured any of these or done anything else, essential to her as a privateer, 
at Baltimore. He therefore discharged her, and on the 23d of August the executive 
council made the report to the Secretary of War, of which I inclose you a copy. 

About a fortnight after this (September 6) you added to a letter on other business a 
short paragraph, saying that you had lately received informatiou that a vessel named 
the Industry had, within tbe last tive or six weeks, been armed, manned, and equipped 
in the port of Baltimore. The proceedings before mentioned, having been in another 
Department, were not then known to me. I tberefore could only communicate this 
paragraph to the proper Department. The separation of the Executive within a week 
after prevented any explanations on the subject, aud without them it was not in my 
power either to controvert or admit the information you had received. Under these 
circumstances I think yon must be sensible, sir, that your conclusions from my silence, 
that I regarded the fact as proved, was not a very necessary one. 

New inquiries at that time could not have prevented the departure of the privateer 
or the capture of the Roehampton, for tbe privateer had then been out for some time, 
the Roehampton was already taken, and was arriving at Baltimore ; which she did 
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abont the day of the date of your letter. After ber arrival new wituesses have come 
forward to prove that the Indastry had made some military eqntpmetits at Baltimore 
before her craise. The affidavits taken by the British vice-consul are dated ahont nine 
or ten days after the date of yonr letter and arrival of the Roehampton ; and we have 
only to lament that those witnesses had not given their information to the vice-consul 
when Mr. Kilty engaged his aid in the inqniries he was making, and when it wonid 
have had the effect of onr detaining the privateer till she should nave reduced herself 
to the condition in which she was when 'She arrived in our ports, if she had really 
added anything to her then force. But supposing the testimony just and full, (though 
taken ex parte, and not under the legal sanction of an oath,) yet the governor's refusal 
to restore the prize wa« perfectly proper, for, as has been before observed, restitution 
has never been made by the Executive, nor can be made, on a mere clandestine altera- 
tion or augmentation of military equipment, which was all that the new testimony 
tended 'to prove. 

Notwithstanding, however, that the President thonght the information obtained on 
the former occasion had cleared this privateer from any well-grounded cause of arrest , 
yet that which you have now offered opens a possibility that the former was defective. 
He has, therefore, desired new inquiry to be made before a magistrate legally author- 
ized to administer an oath and indifferent to both parties; and should the result be 
that the vessel did really make any military equipments in our ports, instructions will 
be given to reduce her to her original condition whenever she shall again come into 
onr porte. 

On the whole, sir, I hope you will perceive that, on the first intimation, through their 
own channels, and withont waiting for information on your part, that a vessel was 
making military eqnipments at Baltimore, the Executive took the beet measures for 
inquinug into the fact, in order to prevent or snppress such equipments ; that an officer 
of high respectability was charged with the inquiry ; that he made it with great dili- 
gence himself, and engaged similar inqniries on the part of yonr vice-consul ; that 
neither of them could find that this privateer had made such equipments, or, of course, 
that there was any ground for reducing or detaining her; that at the date of your 
letter of September 6 (the first intimation received from you) the privateer was de- 
parted, had taken her prize, and that prize was arriving in port ; that the new evidence, 
taken ten days after that arrival, can produce no other effect than the institution of a 
new inquiry, and a reduction of the force of the privateer, should she appear to have 
made any military alterations or augmentation, on her return into our ports; and that 
in no part of this procedure is there the smallest ground for imputing either negligence 
or connivance to any of the officers who have acted in it. 

I have the honor to be, sir, with much respect, yours, &c., 

TH. JEFFERSON. 



Mr, Brice to Mr. Enox, Secretary of War, 

Annapolts, Md., 
In Councily August 23, 1793. 

Sir : Yonr communications of the 6th instant arrived in the absence of Governor 
Lee, who is gone to the Virginia Springs. They were, of course, taken into consider- 
ation by the conncil, whose assistance the governor, for reasons stated to you in his 
letter of the 6th June last, has constantly required in matters of this kind. We im- 
mediately adopted the expedient of deputing a member to Baltimore, furnished with 
all the authority we could confer, to carry the views of the President into effect. Cap- 
tain Kilty, who accepted this mission, has returned, and reports as follows : 

That on his arrival in Baltimore he began and for two days pursued a diligent in- 
quiry respecting the two vessels said to be fitting out as privateers, without receiving 
any satisfactory account. That he then determined to interest the British vice-consul 
(Mr. Edward Thornton*) in the search ; accordingly he opened his busines to that gen- 
tleman, who he believes used every endeavor t6 discover the privateers in question, 
but withont effect. That he (Captain Kilty) then took an actual observation, in the 
public barge, of all the vessels in the harbor, and remained at length convinced that 
either those described by the Secretary of War were not there, or that they were not 
in such a state of preparation for cruising as to make it possible to discover their in- 
tention. That he had, however, observed at a wharf on Fell's Point a schooner mount- 
ing twelve guns. Although this vessel, as well from her size as ber having come in 
with the fleet Arom San Domingo, could not be the Virginia pilot-boat mentioned in 
the Secretary of War's letter, yet as she seemed to have been making some equipment's, 
and was evidently intended for a cruise, Captain Kilty thonght it proper to make some 

* Mr. Thornton waa the father of the preaeut distinguished representative of H. B. i/L, at Washington. 
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inqairies respecting her. He did so, as far aa was consistent with his resolution not 
to alarm those couceraed iu her, until he should have put himself in a condition to 
seize her, if he should tind it necessary. The cautious manner in which this consider- 
ation obliged him to proceed rendered his intelltgence very incomplete. On the whole, 
however, it appeared that she had added to her number of guus and maiie some alter- 
ation to her waist Hiace her arrival with the fleet, but where the additional cannon 
were procured he could not learn. Although the regulations on this subject had not 
then appeared, it occurred to him that military equipments (although partial ones) 
were not permitted in our ports, and while he was considering whether the ciroam- 
stances he had discovered would justify him in detaining the vessel, and had returned 
to Fell's Point to make a final observation and inquiry, he learned tliat an intimation of 
his design was ou its way to her commander. Appreheudiu)^, therefore^ that she would 
draw on into the stream, and make a visit to her difficult, if not impracticable, he re- 
solved to get possession while it was in his power, aud accordingly desired Mr. Qray- 
bill, the deputy marshal, to meet bim at an appointed hour with a few gentlemen who 
could be coudded in. This beiug done Captam Kilty went ou board and inquired for 
the captain and other officers, bat none of them were there. He then gave the vessel 
iu charge to Mr. Gray bill, desiring him to do whatever was necessary to disable her 
from moving off. He then inquired without reserve respecting the equipments ahe 
Lad made iu Baltimore, but coald not learn that she had procured guns or done any- • 
thing that was essential to her as a privateer. That having left the vessel, he was 
about to return to the town for the purpose of finding the captain, who was said to be 
there, but was surprised with the appearance of a cousideral>le body of Frenchmen, 
with a leader and a drum at their head, marching hastily toward the schooner ; that 
beiug persuaded th»y intended to retake her, he opposed their progress, and some cir- 
cu Distances of tumult ensued, which at length subsided by these people proteatiuK 
thnir ignorance of her having been taken by authority. 

That the next morning Captaiu Kilty received a visit from the captain, Jean Baptiste 
Carviu, who is likewise owner of the schooner, aud who with great temper asked the 
reasons of his vessel having be.en seized. That, on beiug informed that the principal 
gnuind of the measure was his having enlarged his number of guns, he produced papdk*ii 
signed by the proper officers at San Domingo, by which it ap[>eared that his vessel, 
called the ''Industry," has carried guus these three years past, aud that on the 1 1th of 
April last she mounted sixteen, and had a crew sufficient for privateering. He pro- 
duced likewise a commission or license for cruising, by which, as he explained it, the 
prizes went to the government, and the captors received a reasonable gratifioatiou. 
After exhibiting these papers, he asserted that he had procured no guns, or anything 
of a military nature, except a few spare rammers iu Baltimore, but that the guns he 
appeared to have mounted since his arrival were brought in his. hold. He acknowl- 
edged the purchase i>f some cordage and the cleaning the bottom of the vessel, with 
otber things of an indifferent nature, and concluded with demanding if the armed vea- 
sela in general in the harbor were not equally liable to detention with his. 

That, without thinking himself obliged to give entire credit to all these declarations, 
Captuiu Kilty still fouud it impossible to disprove auy of them, and. therefore, being 
satisfied that no representation he should be able to make would induce or authorize 
tbe Federal Executive to continue the restriction he had laid on the vessel, but that, 
on the contrary, lieavy damages would be incurred by the public for her detention, he 
resolved, after he should previously inquire of the French vice-consul respecting 
the authenticity of the documents exhibited by the oaptoun, to release the vebsel. Ao- 
curdingly, he waited on that officer, who, with sreat readiness, said much more than 
was required, aud, this ceremony being finished, Captaiu Kilty directed Mr. Gray bill 
to release the vessel. ^ 

We have the honor to be, sir, &c.. 

JAMES BRICE, 

FrmimL 



Mr, Hammond to Mr, Jefferson, 

Lamsdown, Kotfemher 22, 1793. 

Sir : I have had the honor of receiving your letter of the 14th instant, upon which, 
as it announces the fixed determination of this Government not to restore the British 
ship Roehampton, it is unnecessary for me to offer many observations, or to enter into 
a minute examination of the reasoning or the facts by which that determinatioo is 
justified. 

I cannot, however, avoid remarking, that although your position may be well found- 
ed, " that it would be a measure of incalcnlaMe consequences to decide, that the emalleti 
circumstauces of military equipment to a vessel in'' your 'Sports should invalidate her 
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prizeB through all times ; " it may also be a meaaure of incalculable mischief to the 
general commerce of friendly powers (excepting that of France) trading with the 
United States, if the largest circnmstances of military equipment, superadded to French 
privateers, in yonr ports, provided they elude the vigilance of the officers appointed 
to watch over proceedings of this nature, shall not be considered by this Government 
as sufficient to invalidate prizes brought into its ports by vessels under this predica- 
ment. In the present case the facts are that the schooner Industry, according to the 
deposition of Benjamin Baker, of Baltimore, (at whose wharf and ship-yard she lay 
daring her additional equipment,) had no more than /our or nx cannon mounted when 
she was brought to his wharf; that, when she left it, *'she had four e'uD-pounderSf eight 
four-pounderay and tvo howitzers completely mounted ;" and that, from Mr. Kilty's report, 
it appears that he himself was convinced that she had added to the number of her 
gnns, and had made alterations of a warlike nature ; but as he could not learn whence 
these additional cannon had been procured, he did not deem himself jnstitiable in re- 
fusing his assent to the authenticity of the documents produced by the captain of the 
vesaeT, or in detaining her any longer. 

The privateer Industry was therefore allowed to depart from Baltimore under an 
augmentation of force more than double to that of ^er original appearanoe in that port; 
and to which augmentation I have reason to believe that her subsequent capture of 
the ship Roehantpton is, in a great measure, if not entirely, to be imputed. 
I have the honor to be, with sentiments of greatest respect, 4^c. 

The seventh article of the treaty of November 19, 1794, after reciting 
that certain merchants and others of His Britannic Majesty's subjects 
had sustained loss and damage by the capture of their vessels and mer- 
chandise, taken by vessels oiiginally armed in ports of the United States, 
agreed that in all such cases where restitution should not have been 
made, the complaints of the parties should be referred to commissioners, 
and the United States should undertake to pay to the claimants, iu 
specie, without deduction, the amount of such sums as should be 
awarded to them respectively by the commissioners. (8 Stat at Large^ 
i>. 121.) 

The history of the various steps subsequently taken by the Govern- 
ment of the United States, in its different branches, to maintain its 
sovereignty and to prevent violations of that sovereignty by agents or 
representatives gf other powers at war with each other, are detailed at 
length and with fairness by Mr. Abbott, in the memorandum already 
referred to. 

It is claimed as a fair result of a review of that history : First That 
Great Britain, which is a great naval power, with a strong government, 
possessed of all the machinery requisite to enable it to perform its 
duties, was bound to prevent, at its own risk, the arming, equipping, or 
construction of any vessels whereby war could be carried on against 
the United States, upon the ocean, during the hostilities between the 
United States and the insurgents. Second. That in any particular case, 
failing of its duties in that respect, Great Britain was bound to arrest 
and detain any vessel escaping from its ports, whenever it should ap- 
pear within its jurisdiction. Third. That Great Britain was further 
bound to instruct its naval forces in all parts of the globe to arrest and 
detain vessels so escaping, whenever they should be met. 

In support of this proposition the following cases and authorities are 
cited : 

1. Reference is made to the correspondence during General Washing- 
ton's administration, above quoted, and to the treaty of 1794, already 
cited. 

3. To the speech of Mr. Canning, in 1823, in Parliament, quoted in 
Phillimore's International Law^ vol 3, p. 217, as follows : 

If I wished (Mr. Canning said) for a guide in a system of nentrality, I should take 
that laid down by America in the days of the presidency of Washington and the secre- 
taryship of Jefiferson. In 1793 complaints were made to the American Government 
that French ships were aUowed to fit out and arm in American ports, for the purpose 
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of attacking British vessels, in direct opposition to the laws of neutrality. Immedi- 
ately upon this representation the American Government held that snch a fitting oat 
was contrary to the laiws of neutrality, and orders were issued prohibiting the arming 
of any French vessels in American ports. At New York a Fn^nch vessel fitting oat 
was seized, delivered over to the tribunals, and condemned. Upon that occasion the 
American Government held that such fitting out of French ships in American porta, 
fot the purpose of cruising against English vessels, was incompatible with the sover- 
eignty of the United Statues, and tended to interrnpt the peace and good understand- 
ing which subsisted between that country and Great Britain. 
Here, sir, [he added,] 1 contend is the principle upon which we ought .to act. 

3. During the civil war raging in Portugal, in 1827, 1828, 1829, four ves- 
sels left Plymouth ostensibly for Brazil, with six hundred and fifty-two 
officers and men. The British government of that day, believing that 
it was destined for Portugal, dispatched a fleet to Terceira, (which, it 
may be observed, was the place to which the Alabama first went after 
her departure from England,) with orders, if the expedition appeared, 
to give them warning against hovering about or making any effort to 
effect a landing { and, in case of their persistence against the warning, 
to drive them away from that neighborhood, and to keep sight of thein 
until convinced that they had no intention of returning to the Western 
Islands or proceeding to Maderia. It became necessary in carrying out 
these orders to fire upon the expeditien. One man was killed, some 
were wounded, and the expedition was broken up. This a<it gave rise 
to an extended debate in Parliament, and the conduct of the govern - 
snent was approved. (Hansard^ vols. 23 and 24 N. 8. Annual Reguter 
History, &c., A. D. 1829, vol. 12, p. 187, et seq,) 

4. Mr. Phillimore says ; " The courts of the N'orth American United 
States have decided that foreign ships which have offended against the 
laws of the United States, within their jurisdiction, may be pursued and 
seized upon the ocean, and rightfully brought into the ports of the United 
States for adjudication.'' (Vol. Ill, i>. 228, Rose vs. HvnsUy^ 4 Cranchj 
287 ; Hudson vs. Ouestier, Cr. 6, 284.) 

Much more evident is this right of capture at sea, when the offense 
is one against not merely municipal but inteniational law. 

5. Sir Eobert Collier, on the 23d of July, 1862, on certain affidavits 
submitted to him, gave his opinion in regard to the Alabama, that it 
was difficult to make out a stronger case of infringement of the foreign- 
enlistment act, which, if not enforced on that occasion, was little i)etter 
than a dead letter; and that it well deserved consideration whether, if 
the vessel were allowed to escape, the Federal Government would not 
have a serious ground of remonstrance. (3 Claims, p. 29.) 

This opinion was communicated officially to Earl Eussell by Mr. Ad- 
ams, July 24, 1862, (3 Claims, p. 26,) and Sir Robert Collier was, on the 
2d day of October, 1863, appointed solicitor-general in the same admin- 
istration, in the place of Sir Koundel Palmer, made attorney-general. 

6. On the Ist of August, 1870, the new foreign -enlistment bill was dis- 
cussed }i\ the House of Commons. In the course of debate the attorney- 
general said that 'Hhe honor and dignity of the Crown are compromised 
when the subjects of the Queen take part in hostilities against an ally." 

Mr. Vernon Harcourt said that "no one would differ from Lord Russell's 
dictum, that the case of the Alabama was a scandal to the laws of that 
country, and that those concerned in that disastrous fraud committed 
one of the most unpatriotic acts of which an Englishman had ever been 
guilty." And Sir Roundel Palmer said that "i^ was the duty of the state 
to repress any attempt on the part of the private citizen to oppose the public 
will to be neutral.^ {See Foreign Relations, 1870, p. 163, et seq.) 

On the 3d of August Mr. Vernon Harcourt said, in a subsequent de- 
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bate on the same bill, that " the^policy of Washington in 1793 was the 
fonndation of the whole of the modern practice on the subject of nen- 
trality." (Hansardy 3d seriesj vol 203, p. 1507.) 

7. Thecaseof the " International " and her cargo, adjudicated in the court 
of admiralty, January 17, 1871, before Sir Eobert Phillimore, arose under 
the new foreign-enlistment act. In rendering the decision the distin- 
guished jurist said : 

This statute, passed daring the last session, nnder which the authority of this court 
is now for the first time evoked, is, in my Judgment, very impoi-taut and very valuable ; 
strengthening the hands of Her Majesty's government, and enabling them to fulfill more 
easily than heretofore that particular class of international ohUgations which may arise atU of 
ike conduct of Her Majesty's subjects toward belligerent fordgn states, with whom Her Maj- 
esty is at peace. 

The London Times of January 18, 1871, commenting upon the decisioui 
Bays : 

The war between France and Germany broke out toward the end of the last session, 
and it was then remembered at the foreign office that our foreign-enlistment act was im- 
perfect, and that a royal commission had recommended its amendment in several 

Particulars. A bill was accordingly introduced in hot haste and hurried through Par- 
ament. 

And the Saturday Eeview of the 2l8t of January, 1871, says : 

The Americans have been^ through the whole course of the Alabama controversy, fully 
justified in maintaining that defective legislation would in no case exempt a neutral state from 
tkt obligations imposed by international law. They were mistaken in supposing that the 
English government relied on the unsound argument of inability to discharge its duties, 
although Lord Russell on several occasions showed that the English law was more 
stringent than that of the United States. If he h€ul contended that Parliament had not 
armed the Crown with mi fficient powers, Mr. Adams or his suooessprs might have conclusively 

shown that foreign states had nothing to do with the international legislation of England. 

• « ». • « «-« • 

8. Even Lord Bnssell is disposed to admit that there was a negligence 
in the case of the Alabama that entailed a liability for her act : 

What I should esteem a reasonable answer is one suggested by Mr. Forster, the 
Tice-president of the committee of council on education. I understand him to say that 
neither the secretary of state for foreign affairs nor the law-officers :vrere in fault, but 
the official persons employed at Liverpool were wanting in due diligence, and that this 
country might, in reparation of that neglect, grant compensation for the losses incurred 
by merchants In consequence of captures made by the Alabama. It appeared to me 
that, if the officers of the customs were misled or blinded by the general partiality to the 
cause of the South known to prevail at Liverpool, and %\i9X sl prima fhcie case of negli- 
gence could be made out. Great Britain might fairly grant a sum equivalent to the 
amount of losses sustained by the captures oi the Alabama. (Speeches and Dispatches of 
Earl Bussai, vol H, pp. 259, 260. 
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VII-CLAIMS OF BRITISH SUBJECTS AGAINST THE UNITED 
STATES FOR LOSSES AND INJURIES "ARISING OUT OF ACTS 
COMMITTED DURING THE RECENT CIVIL WAR IN THE UNITED 
STATES." 



These must be examined upon principles applicable to public war. 
The British government has recognized the conflict as waged by one 
actual government against another. The Supreme Court of the United 
States, in Mauran vs. Insurance Company, says : 

The Coostitution of the United States, which is the fundamental law of each and 
all of tbeni, not only afforded no coantenance or authority for these procetsdings, 
[those of the rebels,] but they were, in every part of thenii in express disregard and 
violation of it. Still it cannot be denied that by the use of these unlawful and nnooii- 
Btitutional means a government, in fact, was erected greater in territory than many of 
the old Kovernmeute in Europe, complete in the organization of all its parts, contain- 
ing within its limits more than eleven millions of people, and of sufficient resources 
in men and money to carrv on a civil war of unexampled dimensions; and during all 
^hich time the exercise oi many belligerent rights were either conceded to it or were 
acquiesced in by the supreme government : such as the treatment of captives, both on 
land and sea, as prisoners of war ; the exchange of prisoners ; their vessels captured 
recognized as prizes of war and dealt with accQrdiugly ; their property seized on land 
referred to the judicial tribunals for adjudication ; their ports blockaded, and the 
blockade maintained by a suitable force and duly notified to neutral powers, the same 
as in open and public war. (6 Wallaoejpage 14.) 

1.— INJURIES INFLICTED BY REBEL AUTHOEITIES OE BY PRIVATE 

REBELS. 

Lord Stanley, afterward Earl Derby and prime minister of England, 
in a debate on the affairs of Greece, Jnne 17, 1850, said : 

I do not understand that where, by no fault of a government, offenses are committed 
against foreigners, the government is bound to indemnify those foreigners. The gov- 
ernment is bound to t^ord its protection to foreigners and to its own subjects alike, 
but British subjects before now have been pillaged in the Roman states and the Neapol- 
itan states, and I never heard of any demand against the government of either of 
those states. {Hansard, Zd series, volume III, pctge 1306.) 

In farther support of the general proposition that no government is 
responsible for injuries done to the inhabitants of the country, whether 
citizens or foreigners, by rebels or by alien enemies exercising in the 
particular locality or for the time being superior force against such gov- 
ernments, see Eutherford's Institutes, p. 509; Vattel, book 2, ch. 6, sec. 

73; Phillimore's International Law, vol. 1, sec. 218; Oalvo Dere- 

cho International, torn. 1, p. 387. 

When there was a revolt at Leghorn, the town was taken hy storm by an Anstrian 
corps, acting as auxiliaries of the Grand Duke of Tuscany. After the town had been 
taken, and when resistance was over, some of these Austrian troops plundered the 
houses of certain British subjects. Among others, th^ house of a Mr. Hall was forcibly 
entered by a detachment, headed by an officer, which remained in the house for 
several hours, brought into the house the wives of the soldiers, broke open and plun- 
dered everything from the cellar to the garret, destroyed what they did not take 
away, carried away many of the things m the house, selling them to people at the 

:ate, which was not far off, and returning afterward to take away other cargoes. 

'his was done at the houses of Mr. Hall, of a widow lady, and of other persons ; each 
of those houses having, as a matter of precaution, been marked visibly on the outside 
door as the residences of British subjects, under the protection of the British consul. 
It was for these losses that, upon legal advice, compensation had been demanded. 
{Hansardf 3d serieSy vol, 113, j). &Sb.) 
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With reference to this affair a correspondence ensued, which is cited 
in detail in a note to Guillaumiu's edition of Vattel, 1863, vol. 2, p. 49. 
It is believed that this correspondence has never appeared in England. 
The copy herewith submitted was translated from a Spanish- American 
publication. {Torres Caicedo Union — Latino j Americana^ pp. 343, 348.) 



[AnstriaD dispatch.] 

The Prince of Sohwarfzenherg to Baron Hotter^ London, on the demand for indemnification 
which the gooernment of England makes of the governments of Tuscany and Naples, 

• YnsNNA, April 14, 1800. 

We have been iDfonned with reference to the demand for indemnification which Eng- 
land makes against Tuscany. for the alleged damages which English subjects had 
suffered in Leghorn, in consequence of the suppression of the revolt which took place 
in that city in May of 1849. Such a claim, from all points of vie^, is worthy the at- 
tention of the imperial government. In fact, the injuries which gave room for this 
claim are attributed to the troops of His Msyesty the Emperor, which acted as the 
allies of the Ic^timate sovereign of Tuscany. On the other hand, independently of 
this circumstance, it was natural that Austria, nnited to Tuscany by so many close 
ties, and by ancient and modern treaties, should lend, and lends, a particular interest 
to whatever refers to that country. Finally, and it is the point of most importance, the 
English pretensions tend to raise a cfuestion of principle, the solution of which is of 
the highest importance for the independence and security of all the states which main- 
tain friendly relations with Germany. 

The origin of the claim goes back to the period in which the city of Leghorn was in 
full insurrection against the legitimate government. The Austrian troops called to 
re-establish the authority of the laws were received at the cannon's mouth ; and firing 
upon them continued from the windows until the city was captured. 

Our soldiers found themselves obliged to enter by force into warehouses and dwell- 
ings in order to ascertain if armed men and munitions of war were not therein con- 
cealed. .If, on such an occasion, and in spite of the efforts of our officers to prevent 
disorder, there was such disorder ; and if some articles belonging to Enelishmeu were 
abstracted or destroyed by our soldiers, irritated by the fight and by a blind and tena- 
cious resistance, is there cause for surprise Y Ought not that misfortune to be counted 
among the fatal and inevitable consequences of war? 

It is under this point of view, sustained besides by the principles of right generally 
recognized, that the government of the Grand Duke has declared that he is not obliged 
to concede indemnification to those of his subjects who have suffered losses in conse- 
qnence of the storming of the city of Leghorn, when it was obliged to surrender, after 
having refused all conciliatory propositions. 

In consequence, the government of the Grand Duke of Tuscany has objected to treat 
the English more favorably than his own subjects. He has not thought it to be a 
duty to place the English subjects in a more advantageous position, by paying them 
in character of indemnity snras which are not paid to Tuscan subjects ; the more so, in- 
asmuch as if the foreigners had placed their persons and property in security,' they 
-would have been able to escape with ease the general misfortunes to whioh the inhab- 
itants of a besieged city must submit themselves. 

These reasons, which the Tuscan government has opposed to the demands of Lord 
Palmerstou, appear to ns founded upon principles so high and so unquestionable, that 
with regret we nave seen his excellency persist in such pretensions, notwithstanding 
the weight of those reasons. 

So far from desisting, the English embassador receives orders to persist energetic- 
ally, and to cause to b^ understood that if the claims were not admitted by the Tuscan 
government, England would be under the necessity of enforcing them by adopting en- 
ergetic means. 

Bj advice of the English embassador in Florence, Tuscany proposed to submit the ' 
matter to the arbitrament of a third power. Even though a mode of procedure had 
been adopted in this question which would have permitted a pacific solution, we can- 
not conceal that, in the presence of other analogous acts more recent and generaUy 
known, the categorical language of the English cabinet deserves to attract the attention of 
those states which have heen in tG habit of giving a hospitable reception to English subjects. 

However disposed the civiliged people of Europe may be to expand the limits of the right of 
hospitality f they will never do so to the extent of according to foreigners a more favorable 
treatment than that which the laws of the country assure to natives. To place in doubt this 
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principle of public right, which we are resolved to maintain firm and unchangeable, 
and to claim for Englishmen established in a foreign country an exceptional position, 
would be to force, so to say, the other states to place themselves on guard against the 
consequences of a pretension so contrary to their independence, because they would 
impose, even by force, other conditions upon the English subjects whom they consent 
to receive. 

We would certainly be the first to adopt that necessary measure, which, it is neces- 
sary to confess, would form a notable contrast to the tendency of our epoch to multi- 
ply and activate the commercial relations between peoples, and to lessen the distance 
which separates them. 

Let this be as it may, the first right of an independent state is to insure its self-pres- 
ervation by all the means in its power. From the time that a sovereign, availing him- 
self of his right, finds himself obliged to have recourse to arms to suppress an insurrec- 
tioHj and that in the civil trar which results the property of foreigners established in the coun- 
try is in jeopardy ^ in my vieto it is a public misfortunej which foreigners should suffer a< well 
as natives^ and which does not entitle them to ^uccepiional indemnity, as they neither would 
have that right if any other calamity should hapj^en proceeding from the will of men. 

Such is, in its most simple exnression, the questionable point suggested to the Tuscan 
government. We are impressea with the gravity of the consequences which proceed 
Irom the question of knowing if the principle treated of ought or ought not to be re- 
spected ; and for this reason we obey the necessity of submitting it in the most frank 
manner to the examination of the British government. It belongs to it to weigh the 
question in its great wisdom and equity, and this will lead, as we nope, to a quick and 
satisfactory solution of the question which is being discussed. 

You are charged to read this dispatch to the miniBter of foreign relations of Great 
Britain. 

SCHWAETZENBERG. 

(See Torres Caicedo,p, 343.) 



Dispatch from the Count of Nesselrode to Baron Brunow. 

Saint Petersburoh, May 2, 1850. 

The cabinet of Saint Petersburgh adheres completely to the principles which have 
served as the basis to the demand of the cabinet of Vienna. Russia is too lAuch in- 
terested in the maintenance of the iudependeuce of the secoudary states and in the 
repose of Italy, and for this reason cannot but associate itself in this case with the 
sentiments and political views of Austria. 

According to the rules of public right, such as they are understood by Russian policj', 
it cannot be admitted that a S9vereign, obliged, as was the Granti Duke of Tuscany, 
by the obstinacy of his rebellious subjects to retake a city occupied by the insurgents, should be 
obliged to indemnify foreign sttbjecis who may have suffered damages in consequence of the 
assault undertaken againtt thai city. 

When a person installs himself in a country other than his own, he accepts the possibility of 
all the dangers to which he may be exposed in that country, Leghorn revolted ; it was neces- 
sary to employ arms to reduce it. Some English proprietors have participated in the 
damages experienced by the native proprietors. Why should they alone have the right 
to be indemnified for their losses, when the Tuscan government does not iudemiiify its 
own subjects T • 

These reasons are so clear, that Tuscany, having applied to the Emperor, asking his 
arbitrament, the Emperor, notwithstanding the lively interest which he has for Tus- 
cany, has not been able to accede to its desire. It is not a question of figures, more or 
less in amount, which is treated of, but of a principle, which his imperial Mojiesty can- 
not admit — that is to say, the principle of any indemnification whatever claimed as a 
legitimate right, much less when it is sought to exact it by force. It would have ap- 
peared that he Implicitly sanctioned it hadhe offered his arbitration to the two parties, 
supposing England had consented to adopt the expedient. 

As Tuscany is disposed to tender conciliatory explanations, it could not enter into the 
intentions of the Russian jrovernment to dissuade it from a friendly arrangement with 
the English government. But the Emperor hopes, from the justice and moderation of 
the English government itself, that it will not, to obtain it, employ other than concil- 
iatory means also; and the imperial cabinet ought, in so much as it is concerned, at 
once to make its reservations as to all that which it considers as in small conformity 
with the recognized maxims of the law of nations. 

The cabinet of London ought to recognize that one of the gravest questions for the inde- 
pendence of all the states of the continent is being treated of. In efi'ect, if what England 
attempts to establish at this moment with respect to Naples and Tuscany should come 
to be admitted as a precedent, it would result in placing British subjects abroad in an 
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exceptional position, very superior to the advantages enjoyed by the inhabitants of the 
other countries, and a situation intolerable for the governments who receive them. 

Instead of being, as up to the present time, a benefit to the countries where they 
establish themselves, and to which they bring, with their wealth and industrial re- 
sources, the habits of morality and order which so honorably distinguish the English 
people, their presence wonld be a perpetual inconvenieuce, and, in certain cases, a real 
affliction. Their presence would be, for the promoters of insurrections, a stimulant to 
revolt, because, if behind the barricades there should be continually raised the threat- 
ening eventuality of future reclamations in favor of English subjects who may have 
received injury in their property by the suppression, all sovereigns, whom their posi- 
tions and respective weakness expose to the coercive measures of an English fleet, 
would l)ecome powerless in the presence of an insurrection ; they could not dare to use 
coercive means, and if they used them, would have to examine the details of the ope- 
ration, estimate the necessity or uselessness of this or that strategic measure, which 
might expose the English to suffer losses; they would have, fiuaUy, to recognize the 
English government as judge between sovereign and subject in matters of civil war 
and of interior govern ment. * 

The Emperor cannot, then, subscribe to such a theory. He will never compromise in 
the matter of the principles which he has just set forth. For, very much disposed as he 
may be, and as he always has been, to receive with benevolence individuals belonging 
to the British nation, his esteem for whose cliaracter is known, if claims like those 
which have been made against Naples and Tuscany may be sustained by force, he 
wonld be nnder the necessity of examining and of fixing in a more formal way the con- 
ditions upon which he will henceforth consent to allow to British subjects the right of 
residence and of property in his states. 

The Russian government hopes that the English cabinet will accept these reflections 
in the impartial spirit in which they have been dictated, and that it will not lose sight 
of them in the course which it may adopt with respect to Naples and Tuscany. The 
cause of these U that of all weak atatee whose existence is guaranteed alone by the maintenance 
of th^ tutelar principles which have just been invoked. At the present moment, more than 
ever, the respect of these principles by the great powers alone can preserve Europe 
from the greatest disturbances. 

You will communicate to Lord Palmerstou this dispatch, and you will give him a 
copy of the same. 

NESSELRODE. 

(See Torres Caicedo, p. 348.) 

The United States followed these precedents when declining, in 1866, 
the reqaest of our citizens that we should ask indemnities for their 
losses sustained in the bombardment of Valparaiso. SIse opinion of 
Attorney-General Stanbery, (12 Opin.<, page 21.) See also correspond- 
ence between Mr. Secretary Marcy and the Count de Sartiges. (Ex. 
Doc. No. 9, SetiatCy 35th Congress^ Ist session.) 

3.--CAPTURES BY FEDERAL CRUISERS. 

The rule on this subject was laid down, in terms which have become 
classical and accepted as the standard authority in all Europe, by Lord 
Mansfield, in the memoir on the Silesian loan : 

The law of nations, founded upon jastice, equity, convenience, and the reason of 
the thing, and confirmed by long usa^e, does not allow of reprisals except in case of 
violent injuries directed or supported by the state, or Justice absolutely denied in re 
mmime duhia by all the tribunals, and afterward by the prince. Where the judges are 
left free, and give sentence according to their conscience, though it should be erro- 
neous, that would be no ground for reprisals. Upon doubtful questions, dififerent men 
think and judge differently; and all a foreigner can desire is, that justice should be 
Impartially administered to him, as it is to the subjects of that prince in whose courts 
the matter is tried. 

That our admirality courts had all the intelligence and impartiality 
that can be required was repeatedly admitted by leading members of 
the British government during the rebellion. The following extracts 
are selected for the reason that the speeches from which they are taken 
were made At a late period of the war, and after a very great number ot 
adjudications had been made, and had become known to the British 
government. 
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On the 12th Febraary, 1864, io reply to strictures on some decisions 
in prize-cases, the attorney-general, Sir Boundell Palmer, said, in the 
House of Commons : 

Though in the Judgments of the United States prize-conrt there may be paissages 
open to criticism upo>i matters of legal theory , and although I am far from saying tnat 
they have always applied the principles of law correctly to the fiacts of the case, yet I 
am not aware of one single decision pronounced during the war in anv one of those 
courts which does not bear upon the race of it signs of an honest inteution to admin- 
ister the law as received in the United States; and the case of the Springbok is no ex- 
ception to that rule. In all the three poiut« to which my honorable friend has referred, 
whether or no the principles were rightly applied to the facts and evidence, the de- 
cision come to was based on principles, be they right or be they wrong, which were 
principles of our own prize-courts in the war with france. 

In the same debate Lord Palmei^ton said : 

I think it right, however, to state, with regard to the Government of the United 
States, what has indeed beei^ already stated by my hbnorable and learned friend, the 
attorney-general, that we have no reason to mistrust the equity and independence of 
the tribunals of the United States which have to try questions such as those now 
under discussion; and it is but due to the Government of the United States to say 
that they have invariably received our representations in a spirit of respect, equity, 
and justice. ' And in proof of this, to show that, when we had a strong case of remon- 
strance, justice has been done to us by the United States, I need only refer to the case 
of the Trent, in which the Government of the United States very handsomely and 
properly did justice to the demands we made, and the rights they did not deny. 
Therefore, I think it is prejudicial to the good understanding between the two gov- 
ernments, which are on good terms, that we should here accuse a foreign government 
of that of which it is not guilty, and express mistrust of their equity and fairness whea 
nothing has occurred to justify us in making these imputations. I think it only right, 
in regard to the tribunals and Gk>vernmeut of the United States, to declare that such 
accusations are not just, and that nothing has occurred to warrant them. 

The confidence of each of the two governments in the integrity and 
ability of the prize-courts of the other has, since all the traiiijactions 
which can come under examination by the high commission, been 
evinced by an act without parallel in diplomatic history. 

The additional convention iu relation to the slave-trade, concluded 
June 3, 1870) provides: 

Article III. 

It is agreed that in case of an American merchant vessel, searched by a British 
cruiser, being detained as having been engaged in the African slave-trade, or as having 
been iitted out for the purposes thereof, she shall be sent to New York or Key West, 
whichever shall be most accessible, for adjndioation, or shall, be handed over to a 
United States cruiser, if one should be available in the neighborhood of the capture; 
and that iu the corresponding case of a British merchant vessel, searched by a United 
States cruiser, being detained as having been engaged in the African slave-trade, or 
as having been fitted out for the purposes thereof, she shall be sent for adjudication 
to the nearest or most accessible British colony, or shall be handed over to a British 
cruiser, if one should be available in the neighborhood of the capture. 

« « «• * • *• • • 

Under this provision, Great Britain submits to the adjudication of 
our courts the validity of c-aptures made by her own cruisers, and it re- 
sults from this and from the fifth article of the original treaty, (12 Stut^ 
1232,) that if an American court pronounces against the capture of an 
American vessel by a British cruiser, and awards restitution with dam- 
ages, the British government stands engaged to pay such damages 
within one year. 

4.— TEEATMENT OF BRITISH SUBJECTS AS TO PERSONAL RIGHTS- ARBI- 
TRARY ARRESTS— COMPULSORY MILITARY SERVICE, ETC. 

This head of possible inquiry by the high commission is treated with 
such general candor and fairness by Professor Mountague Bernard, ia 
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Chap. XVI of his " Neutrality of Great Britain during the American 
Civil War,'' and in Mr. Abbott's memorandum, appended to, the report 
of the British commissioners on the laws of naturalization and allegi- 
ance, from which Professor Bernard makes considerable citation, that 
it seems unnecessary to do more than refer the high commission to those 
papers. 

It may be convenient, however, to furnish refjprences to some of the 
authorities which establish the liability of persons domiciled, for com- 
mercial purposes, in a belligerent region to be treated as indistinguish- 
able from the active enemies, in the midst of whom they are found. 

Professor Abdy's edition of Kent on International Law, chap, v., be- 
ing section iv'of Kent's Commentaries, vol. 1, page 75, et seq,, of origi- 
nal pagination ; Wildman Inter. Law, vol. 2, page 49 and page 78; 
Phillimore, vol. 3, page 128; Calvo, tome 1, page 292; The Pizarro, 
(2 Wheaton, 246;) Laurent's case, joint commission under treaty of 
1853, between the United States and Great Britain, page 120 et seq. 

Note. 

Since these instructions were given a British blue-book, relating to 
, the "Claims of British subjects against the United States Government, 
from the commencement of the civil war to the 30th of March, 1864," 
which had been reprinted in the diplomatic correspondence, submitted 
to Congress in the year. 1864, (Diplomatic correspondence, 1864, part 
I, page 736,) has been reprinted in one of the leading journals of the 
country, with a^ view undoubtedly of enabling the public to see that 
most of the claims described in it have been disposed of. 

An analysis of that document shows the following results : 

Three hundred and twenty-one cases of the four hundred and fifty 
therein enumerated have been disposed of. 

Of these forty-three were cases in which the British government re- 
fused to interfere, on the advice of the law officers of the Crown. 

One hundred and sixty-seven cases have been condemned by the prize- 
courts of the United States. With the excepiion of one case, that of 
the Springbok, the Department of State is not aware of a disposition on 
the part of the British government to dissent to any final adjudication 
of the Supreme Court of the United States in a prize-case. The Su- 
preme Court has in several cases reversed condemnations made by the 
inferior tribunals of prizes, in some of which Congress has made appro- 
priations fo.r the indemnification of the owners of the property cap- 
tured. 

In most of the cases where it is stated that vessels have been con- 
demned, but that appeals are pending, the condemnations by the courts 
below have been sustained. 

In sixty-three cases jt appears that property taken by the United 
Stiites has been restored, and that persons imprisoned, or said to have 
been illegally enlisted, have been released. 

While the conferences were being held in Washington, a correspond- 
ence was going on in England between the foreign office and British 
subjects residing in France, and preferring claims for the loss of prop- 
erty since the entry of the German army into France. A portion of 
this correspondence has been published in Blue-Book .No. 4, for 1871, 
Franco-German War. The following letters from this publication bear 
directly upon the questions considered in this portion of the ^< confiden- 
tial memorandum." 
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No. 3. 
Earl Oranville to Lord Lyons. 

Foreign Office, January 11, 1871. 
My Lord : I have received yonr excellency's dispatch of the 6th in- 
stant, inclosing a letter from Mr. Kirby, an English gentleman, estab- 
lished with his family at La Fert6 Imbault, complaining of the conduct 
of the German troops in making requisitions on his property ; and I have 
to instruct you to acquaint that gentleman that much as Her Majesty's 
government regret the inconvenience and loss to which he and his 
feraily were exposed, it is out of their power to interfere to obtain any 
redress for him, inasmuch as foreigners residing in a country which is 
the seat of war are equally liable with the natives of this country to have 
requisitions levied on their property by the belligerents. 
I am, &c., 

GRAlSrVILLE. 



No. 10. 

JEarl Oranville to Mr. West. 

Foreign Office, March 1, 1871. 
Sir: I have consulted the law-officers of the Crown upon the point 
submitted to me in your dispatch of the 24th February, as to the claims 
of British subjects to be indemnified for the loss of property during the 
war; and I have now to acquaint you that I am advised by them that 
Her Majesty's subjects resident in France, whose property has been 
destroyed during the war, cannot expect to be compensated, on the 
ground of their being British subjects, for losses which the necessities 
of war have brought upon them in common with French subjects. 
I am, &c.. 

GRANVILLE. 



Foreign Office, March 28, 1871. 

Sir : I am directed by Earl Granville to acknowledge the receipt of 
your letter of the 22d instant, containing a statement of certain property 
possessed by you in Paris and the neighborhood, and referring to the 
losses which you state you have sustained in consequence of the occu- 
pation of such property by French and German troops, and requesting 
that your interests may be placed under the protection of Lord Lyons, 
with the object of your claim being ultimately urged upon the French 
government on account of such losses and dilapidations. 

I am- now to inform you that Lord Granville has taken the opinion of 
the law-officers of the Crown as to the liability of the French govern- 
ment to comi>en8ate British subjects resident in France for loss and 
damage to their property during the late war, and that his lordship 
has been advised by them that the British subjects resident in France 
would have, in their opinion, no just ground of complaint against the 
French authorities in the event of their property having been destroyed 
by the invading armies ; their losses under such circu^nstances would 
be among the inevitable consequences of war raging in a state within 
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which they have chosen, as foreigners, to take up their residence; and 
with regard to such losses British subjects would not be entitled to 
claim any compensation from the French authorities. 
I am, &c., 

E. HAMMOND. 



No. 22. 
Mr, Stewart to Earl Oranville. — {Received August 31.) 

33 Upper Brunswick Place, 

Brighton, March 30, 1871. 

My Lord : I have the honor to acknowledge your lordship's letter 
of the 28th instant, in answer to mine of the 22d, on the subject of tlie 
losses I have sustained by the occupation of my houses in Paris and its 
neighborhood by French troops during the late war, informing me that 
your lordship had taken the opinion of the law-officers of the Crown as 
to the liability of the French government to compensate British subjects 
resident in France for loss and dauiage to their property during the 
late war; and that your lordship had been advised by them that 
British subjects resident in France would have, in their opinion, no 
just ground of complaint against the French authorities in the event of 
their property having been destroyed by the invarUng armies. 

I beg to submit to your lordship that my case does not come within 
the terms of the one submitted to the law-officers of the Crown. At 
the commencement of the siege of Paris all the inhabitants of Boulogne- 
sur-Seine were ordered by the French government to leave their houses, 
and my tenant at No. 5 Avenue des Princes, Boulogne sur-Seine, accord- 
ingly removed his furniture and gave up posses!««on to the authorities, 
who occupied the premises for more than five months, with upward of 
150 French soldiers, who remained in it until the signature of the treaty 
of peace, and then left it in the most ruinous conditon. The Gern)an 
troops passed one night on the premises after the temporary occupation 
of Paris, but did no additional damage to the property. My other houses 
within the enceinte of Paris were occupied wholly by French troops and 
French peasants. *'No destruction of propeity by in vjuiing armies" con- 
sequently took place in my case. 

In my opinion, my claim is similar to that made by your lordship on 
the German Government for the loss sustained by British ship-owners 
whose vessels were seized and sunk near Rouen. In the one case ships 
were seized and destroyed by the German authorities; and, in the other, 
houses were seized and destroyed by the French authorities, both be- 
longing to British subjects, and demanding similar compensation. 

I have now, therefore, to beg that your lordship will be so good as to 
forward my claim on the French government to Lord Lyons, with a 
request that his excellency will give me such assistance as may be 
required in his capacity of English ambassador, in order to induce the 
French government to entertain my claim when the proper time shall 
arrive for submitting it to the authorities. I beg, however, to add that 
I am informed that, by the law of France, compensation is due not only 
to foreigners, but to French subjects for injury done to their property 
by invading armies, and for the occupation of their houses by Frencii 
troops, and for damages resulting therefrom. I trust, therefore, that it 
will not be necessary to call for Lord Lyous's intervention. 

I have thought it my duty to trouble your lordship with this letter, 
24 H 



Digitized by 



Google 



370 GENERAL APPENDIX. 

in order that I may point oat the difference between n\y case and that 
submitted to the law-officers of the Crown, and I may add that I thiuk 
it will be foand that few British subjects are in the same position as I 
am with respect to m}' French property. 
1 have, &c., 

CHAS. STEWART. 



No. 23. 
Vi^eount Enfield to Mr. Stetcart. 

Foreign Office, April 13, 1871. 

Sir : I am directed by Earl Granville to acknowledge the receipt of 
your letter of the 30th ultimo, in which, with reference to the answer 
which Lord Granville caused to be returned to your letter of the 22d of 
March, respecting the losses which you state you have sustained by the 
occupation of your houses in Paris and the neighborhood by French 
troops during the war, you now submit that your case does not come 
within the terms of that which had been submitted to the law-officers 
of the Grown, and upon whose opinion with reference thereto the 
answer to your representation had been founded, inasmuch as there 
was "no destruction of property by invading armies,'' but that the dam- 
age was caused in consequence of the occupation of your property by 
French troops, which property had been vacated by orders of the French' 
authorities themselves. 

I am now to state to you that Lord Granville has taken the opinion 
of the law-officers upon your further application, and I am to observe 
that Her Majesty's subjects resident in France cannot of right claim to 
be in a better position in respect to their immovable property in France 
than French subjects, and that, if you have been correctly informed as 
to the law of France, the intervention of Her Majesty's government 
will not be required to enable you to prefer a claim before the French 
authorities to compensation for any losses resulting to you from the oc- 
cupation of your houses by French troops. But whether you have been 
correctly informed or not, Her Majesty's government cannot intervene, 
if you receive at the hands of the French government the same treat- 
ment which French subjects themselves receive. 

With regard to your allusion to the case of the British ships which 
have sunk at Eouen, I am to observe that there is no analogy between 
sbi[)s and immovable property. 
I am, &c., 

ENFIELD. 



Another pertinent case has recently been decided by the British gov- 
ernment against a claimant.. Mr. Worth, a British subject, claimetl 
indemnity on account of imprisonment to which he was subjected by 
the German authorities on his capture, in an attempt to escape from 
Paris in a balloon. 

Lord Enfield, in a note of the 3d of April, informs Mr. Worth that 
Lord Granville regrets that, ^^ after oonsultation ivith the prtyper law-ad- 
viser of the Crown^ he doett m)t feel juntijled inplacinff such a eUiim on your 
{Mr. WortWH) behalf before the Oernian government.^ — British Blue-Book^ 
1871; Correspondence respecting the imprisonment of Mr. Worth by the 
Prussians. 
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IV -INSTRUCTIONS TO HER MAJESTY'S HIGH COMMISSIONERS. 



No. 1. 
Earl Oranville to Her Majesty^s Sigh Commissioners. 

Foreign Office, February 9, 1871. 

My Lord and Gentlemen: The Queen having been graciously 
pleased to appoint you to be Her Majesty's high commissioners to pro- 
ceed to Washington for the purpose of discussing in a friendly spirit with 
commissioners to be appoiuted by the Government of the United States 
the various questions on which differences have arisen between Great 
Britain aud that country, and of treating for an agreement as to the 
mode of their amicable settlement, I inclose the necessary full powers, 
and have the honor to convey to you the following iustructions for your 
guidance. 

It is the earnest desire of Her Majesty's government that the import- 
ant negotiation with which you are intrusted should be conducted in a 
mutually conciliatory disposition, and with unreserved frankness in 
your communications with the high commissioners or members of the 
Government of the United States with whom yon may be placed iu 
communication, and they believe that this object cannot be better 
attained than by leaving you full discretion as to the manner in which 
the subjects which may engage your attention should be discussed. 

The ]>rincipal subjects will probably be — 

1. The fisheries. 

2. The free navigation of the river St. Lawrence and privilege of pass- 
age through the Canadian canals. 

3. The transit of goods through Maine, and lumber trade down the 
river Saint John. 

4. The Manitoba boundary. 

5. Thexlaims on account of the Alabama, Shenandoah, and certain 
other cruisers of the so-styled Confederate States. 

6. The San Juan water-boundary. 

7. Tlie claims of British subjec5ts arising out of the civil war. 

8. The claims of the people of Canada on account of the Fenian 
raids. 

9. The revision of the rules of maritime neutrality. 

Copies of all the correspondence which have been presented to Parlia 
ment respecting these questions will be forwarded for your use. 

1. The fishei'ies. 

On the termination of the reciprocity treaty of the 5th of June, 1854^ 
by the United States Government, the discussions respecting the rights 
of American fishermen under Article I of the convention of the 20th of 
October, 1818, which had been set at rest by the reciprocity treaty,, 
were revived, and, although temporary measures were taken to avoid 
pressing with severity upon American fishermen by the adoption of a 
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system of licenses, it has been found impracticable to continae tbat 
system indefinitely, and, on its withdrawal, much excitement has beea 
occasioned among the coast population of the Eastern States of the 
Union by the capture of boats engaged in illegal fishing, contrary to 
the convention of 1818. 

The correspondence will put you in possession of the facts of the sev- 
eral captures, and enable you to judge, and explain, if necessary, how 
far the pretensions of the American fishermen are exaggerated, and the 
leniency with which they have been treated under the directions of Her 
Majesty's government and of the government of the Dominion by the 
officers charged with the protection of the British fisheries. 

Irrespective, however, of the captures and confiscations of boats during 
the recent fishing season, there are, and have been for many years, dif- 
ferences of interpretation put upon the convention of 1818 by the re- 
spective governments, which might, at any time, rise into serious 
importance. 

The two chief questions are : As to whether the expression " three 
marine miles of any of the coasts, bays, creeks, or harbors of His Bri- 
tannic Majesty's dominions " should be taken to mean a limit of three 
miles from the coast line, or a limit of three miles from a line drawn 
from headland to headland ; and whether the proviso that " the Ameri- 
can fishermen shall be admitted to enter such bays or harbors for the 
purpose of shelter, and of repairing damages therein, of purchasing 
woqd, and of obtaining water, and for no other purpose whatever, is 
intended to exclude American vessels from coming inshore to trafi^c, 
transship fish, purchase stores, hire seamen, &g. 

Her Majesty's government would be glad to learn that you were able 
to arrive at a conclusive understanding with the commissioners of the 
United States upon the disputed interpretation of the convention of 
1818 ; but they fear that you will find it expedient that a settlement 
should be arrived at by some other means, in which case they will be 
l)repared for the whole question of the relations between the United 
States and the British possessions in North America, as regards the 
fisheries, being referred for consideration and inquiry to an interna- 
tional commission, on which two commissioners, to be hereafter ap- 
pointed, in consultation with the government of the Dominion, should 
be the British representatives. 

Should the Government of the United States concur in this, it would 
be advisable that no time should be lost in appointing commissioners on 
their side, and in the commission commencing its labors; and, as it is 
scarcely probable that the commissioners will be able to report, and a 
treaty be framed, before the commencement of the next fishing season, 
it would be also desirable that you should agree upon some means, by 
license or otherwise, by which disputes may be avoided in the mean- 
while. 

2. Free naviffotion of the river Saint Latcrence and privilege of passing 
through the Canadian canals. 

The President of the United States, in his message at the opening of 
Congress in December last, referred to the claim of free navigation of 
the river Saint Lawrence as being an occasion of difference between the 
two countries. 

The fourth article of the reciprocity treaty provided that the citizens 
and inhabitants of the United States should be allowed to navigate the 
river Saint Lawrence and the canals of Canada; and Her Majesty's gov- 
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eminent are .not aware that any practical difficulty as to the free navi- 
gation of the Saint Lawrence has arisen since the abrogation of that 
treaty. 

The exclusive right to the navigation of the Saint Lawrence was main- 
tained by this country throughout the discussions between the two 
governments ou the subject in 1824-'27, and has been acknowledged as 
existing by this article of the reciprocity treaty, under which the British 
government retained the right of suspending the privilege. 

Her Majesty's Government are, nevertheless, now willing to admit the 
principle of the navigation of the Saint Lawrence being free to the citi- 
zens of the United States, subject to such tolls and regulations as may be 
imposed equally on British subjects. 

This, however, cannot extend, except as a special privilege to the 
passage through the canals constructed by Canadian enterprise through 
British territory, without which, from the strength of the current ,and 
dangerous rapids, the navigation of the Saint Lawrence cannot be profit- 
ably conducted ; and the best course will probably be found to be to 
refer these questions for detailed examination and mutual arrangement 
in relation to the transit of goods in bond through Maine, Saint John 
Eiver lumber trade, navigation of Lake Michigan, passage through the 
canals in United States territory, and other similar matters, to the 
commission to be appointed to consider and report upon the fisheries. 

5. The Manitoba boundary. 

The President has already intimated to Congress that he is of opinion 
that the survey of the boundary along the forty-ninth parallel, which 
has only been carried out across the Rocky Mountains to the Gulf of 
Georgia, should be completed fronx the Lake of the Woods to the foot 
of the Rocky Mountains. v 

In this Her Majesty's government concur, and will be ready to ap- 
point a (commission for the purpose whenever the United States Govern- 
ment think fit. 

5. The Alabamay Shenandoah^ c£*o., claims. 

Under this head are comprised the claims against Great Britain for 
damages sustained by the depredations of the Alabama, Shenandoah, and 
Georgia, the vessels which were furnished on account of the so-st>'led 
Confederate States and armed outside of British jurisdiction, and of the 
Florida, which, though built in £ugland, was armed and equipped in 
the port of Mobile. 

The history of these vessels is so fully explained in the long corre- 
spondence which has taken place with regard to them, that it is unneces- 
sary for me now to do more than point out that the claims which have 
been preferred on account of the Alabama stand on a difterent footing 
to those arising from the captures made by the other cruisers } in so far 
as the Alabama escaped from Liverpool after evidence had been sup- 
plied by the United States minister of the service for which she was 
intended. 

Her Majesty's government adhere to the principle of arbitration for 
the settlement of these claims, which was recognized and adopted in 
the convention signed by Lord Clarendon and Mr. Keverdy Johnson as 
being, in their o[>iuion, the most appropriate mode of settling this ques- 
tion ; and, should arbitration be adopted. Her Majesty's government 
would concur, if the United States Government proposed it, in jurists 
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properly selected bein^ made the arbitrators instead of a sovereign or 
state, as provided in the late convention. 

Although, however, Her Majesty's government are of opinion that 
arbitration is the moat appropriate mode of settlement, you are at lib- 
erty to transmit for their consideration any other proposal which may 
be suggested for determining and closing the question of these claims. 

For the escape of the Alabama and consequent injury to the commerce 
of the United States, Her Majesty's government authorize you to express 
their regret in such terms as would be agreeable to the Government of 
the United States and not inconsistent with the position hitherto main- 
tained by Her Mnjesty's government as to the international obligations 
of neutral nations. 

6. The San Juan tcater-houndary. 

The line of water-boundary under the first article of the treaty of 
June 15, 1846, upon which the British and American commissioners 
appointed for its demarkation differed, was proposed by Lord Russell as 
a fit subject for arbitration in 1859; bnt, owing to the civil war, the 
netjotiationsthen instituted were not brought to a conclusion, and it wa^ 
not until the 14th of January, 18G0, that a convention was signed be- 
tween Lord Clarendon and Mr. Reverdy Johnson for referring the mat- 
ter to an arbitrator; the president of the Swiss confederation being 
seletJted at the instance of the Government of the United States. 

Although this convention was recommended by the Senate Commit- 
tee on Foreign Aitairs for ratification,* it has not been brought before the 
Senate, and the period within which its ratification should have taken 
place has now expired. 

This delay has been accounted for by the United States Government 
as having been occasioned by the delay, necessarily unavoidable, in 
carrying through the Imperial Parliament the measures required for 
enabling the naturalization treaty to be concluded ; the two treaties 
having been in the first instance included in the same negotiation under 
the protocol of the 10th of November, 1868, upon which the treaty of 
the 14th of January, 1860, was framed. 

The naturalization treaty having been ratified some months ago, Her 
Majesty's government trust that the Government of the United States 
will no longer hesitate to act upon the water-boundary treaty, which 
should in that case be appended to and form part of the general treaty 
lor the mode of settlement of all outstanding differences which you ai-e 
empowered to sign. 

Should, however, a form of arbitration admitting of more free discus- 
sion be preferred, Her Majesty's government would assent to such a pro- 
posal. 

7. The claims of BHtish stibjects. 

Through the negotiations on the Alabama, Shenandoah, &c., claims, 
Her Majesty's government have always urged that any satisfactory set- 
tlement of thovse claims must be accompanied by a simultaneous settle- 
ment of the claims of British subjects arising out of the civil war, and 
provision was made for this purpose in the claims convention. 

Her Majesty's government would expect that the Government of the 
United States would readily consent to all claims of British subjects 
against the United States, or of United States citizens against Great 

• See North Atuerica, No. 1, (IH69,) p. 44. 
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Britain, being referred to a mixed commission, formed of one commis- 
sioner for each country and an umpire, as was done under the conven- 
tion of the 8th of February, 1853. 

8. The claims of the people of Canada on account of the Fenian raids. 

In connection with the claims of British subjects there is a claim on 
the part of the people of the Dominion of Canada for losses in life and 
property and expenditure, occasioned by the filibustering raids on the 
Canadian frontier, carried on from the territory of the United States 
hi the years 1866 and 1870. 

The government of the Dominion having solicited Her Majesty's gov- 
ernment to bring this claim before the Government of the United States, 
were requested some time ago to prepare a statement to be submitted to 
that Government, but it has not yet been received. 

In the meanwhile the accompanying account of the Fenian brother- 
hood, which has been drawn up by Lord Tenterden, will supply you with 
full information as to the encouragement and support rendered in the 
United States to this and other Irish-American revolutionary societies. 

9. Revision of rules of maritime neutrality. 

It would be desirable to take this opportunity to consider whether it 
might not be the interest of both Great Britain and the United States 
to lay down certain rules of international comity in regard to the obliga- 
tions of maritime neutrality, not only to be acknowledged for observ- 
ance in their future relations, but to be recommended for adoption to the 
other maritime powers. 

I have thus touched briefly upon the subjects likely, principally, to 
engage your attention, and have indicated the manner in which they 
may be possibly treated ; but Her Majesty's government wisli you to 
understand that you are not thereby precluded from entertaining the 
consideration of other questions or making any suggestions you may 
think proper for their settlement. 

Her Majesty's government request, however, that if the mode of deal- 
ing with any particular matter which you may be disposed to agree to 
should vary materially from the manner of settlement to which 1 have 
informed you Her Majesty's government are prepared at once to assent, 
or, in case of any disagreement of importance occurring between your- 
selves and the American High Commissioners, you should at once report 
by telegraph, and await further instructions* 
I am, &c., 

GKANVILLE. 



^o. 2. 

Earl Oranville to Her Majesty^s High Commissioners. 

Foreign Office, February 9, 1871. 

My Lord and Gentlemen : With reference to my other dispatch of 

this day's date, in which I have adverted to the revision of the rules 

of maritime neutrality as being one of the subjects which will probably 

be presented for your consideration, I have to state to you that the 
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extent to which a neutral country may be hereafter held justly liable for 
the dispatch, after notice, of a vessel under similar circumstances to 
those in the case of the Alabama cannot be precisely defined in the 
present staple of the controversy ; but there are other i>oints in which it 
may be convenient to you to be informed beforehand that this govern- 
ment are willing to enter into an agreement. 

These are — 

That no vessel employed in the military or naval service of any bel- 
ligerent which shall have been equipped, fitted out, armed, or dispatched 
coiitrary to the neutrality of neutral state should be admitted into any 
port of that state. 

That prizes captured by such vessels, or otherwise captured in viola- 
tion of the neutrality of any state, should, if brought within the juris- 
diction of that state, be restored. 

That, in. time of war, no vessel should be recognized as a ship of war, 
or received in any port of a neutral state as a ship of war, which has 
not been commissioned in some port in the actual occupation of the gov- 
ernment by whom her commission is issued. 

The first of these rules has been incorporated into the foreign-etilist- 
ment act, passed during the last year, and both the first and second were 
included in the report of the royal commissiou for inquiring into the 
neutrality laws. 
I am, &c.y 

GEANVILLE. 



No. 3. 
JBarl Oranville to tlie Lord High Commissioners. 

Foreign Office, February 9, 1871. 

My Loud and Gentlemen : I have to inform you that Lord Tenter- 
den has been appointed secretary of the High Commission, and will pro- 
ceed to Washisigton accordingly. 
I am, &c., 

GRANVILLE. 
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V -PROTOCOLS OF CONFERENCES. 



I.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS ON 
THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH COM- 
MIS8IONER8 ON THE PART OF GREAT LRITAIN. 

Washington, February 27, 1871. 
The High Commissioners having met, their full powers were respect- 
ively produced, which were found satisfactory, and copies thereof ex- 
changed, as follows : 

ULYSSES S. GRANT, President of the United States of America^ to all 
who shall see these presentSj greeting : 

Know ye that, reposing special trust and confidence in the integrity 
and ability of Hamilton Fish, Secretary of State; Kobert C. Schenck, 
Envoy Extraordinary and Minister Plenipotentiary to Great Britain ; 
Samuel Nelson, an Associate Justice of the Supreme Court of the 
United States; Ebenezer R. Hoar, of Massachusetts, and George H. 
Williams, of Oregon, I have nominated and, by and with the advice and 
consent of the Senate, do appoint them, jointly and severally, to be Com- 
missioners on the part of the United States, in a Joint High Commis- 
sion between the United States and Great Britain ; hereby empowering 
them, jointly and severally, to meet the Commissioners appointed or to 
be appointed on behalf of Her Britannic Majesty, and with them to treat 
and discuss the mode of settlement of the dilferent questions which 
shall come before the said Joint High Commission, and the said office 
to hold and exercise during the pleasure of the President of the United 
States, for the time being. 

In testimony whereof I have caused these letters to be made patent, 
and the seal of the United States to be hereunto affixed. 

Given under my hand at the city of Washington, this tenth day of 
February, in the year of our Lord one thousand eight hun- 

[SEAL.] dred and seventy-one, and of the independence of the United 
States of America the ninety -fifth. 

U. S. GRANT. 

By the President : 

Hamilton Fish, 

Secretary of State. 

VICTORIA, Reg.— Victoria, by the Grace of Ood, Queen of the United 
Kingdom of Great Britain and Ireland^ Defends of the Faith, ifcc, cfcc, 
£c.y To All and Singular to whom these Presents shall comcj Greeting! 

Whereas for the purpose of discussing in a friendly spirit, with Com- 
missioners to be appointed on the part of our Good Friends The United 
States of America, the various questions on which differences have 
arisen between Us and Our said Good Friends, and of treating for an 
Agreement as to the mode of their amicable settlement, We have judged 
it expedient to invest fit persons with Full Power to conduct on Our Part 
the discuvssions in this behalf: — Know Ye, therefore, that We, reposing 
especial Trust and Confidence in the Wisdom, Loyalty, Diligence, and 
Circumspection of Our Right Trusty and Right Well-beloved Cousin 
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^r/f Tfiornton to Mr. Fish. 

Washington, January 26, 1871. 

•'«ui which I have received from 

it Her Majesty's Governmeut 

ii-h they are ever anxious 

1 the rjiiited States and 

understanding sliould be 

o the extent ot the rights 

I States and Her Majesty's 

I* fisheries on the coasts of 

•a, and as to any other ques- 

atious of the United States 

ouhl, hovrever, involve inyesti- 
are, and as it is very desirable 
(1, 1 am directed by Lord Gran- 
the United States the appoint- 
h shall be composed of members 
i hold its sessions at Washington, 
xle of settling the diilerent qnes- 
-heries, as well as all thovse which 
lates toward Her Majesty's posses- 
will be met by your Government in 
:p which has induced Her Majesty's 
.not doubt that in that case the result 
iaintenance of the good relations be- 
am convinced the Government of the 
ll(»r Majesty, equally have at heart. 
li^ highest consideration, sir, your most 

EDWARD THORI^TON, 



// to Sir Edward Thornton. 

Department of State, 

Waskingiony January 30, 1871. 

r to acknowledge the receipt of your note of 

•u inform me, in compliance with instructions 

it Her Majesty's Government deem it of import- 

•ns which they are ever anxious should subsist 

t ween the United States and Great Britain, that 

(^ understanding should be come to between the 

to the extent of the rights which belong to the 

1 States and Her Majesty's subjects, respectively, 

lisheries on the coasts of Her Majesty's possessions 

.11(1 as to any other questions between them which 

of the United States toward those possesions ; and 

. ii' (H)nsideration of these questions would involve 

a somewhat complicated nature, and as it is very 

y should be thoroughly examined, you are directed by 
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and Couacillor George Frederick Samuel Earl de Grey and Earl of Ripou' 
Viscount Goderich, Baron Grantham, a Baronet, a Peer of Our United 
Kingdom, President of our Most Honourable Privy Council, Knight of 
Our Most !l!Toble Order of the Garter, &c., &c. ; of Our Eight Trusty and 
Well- beloved Councillor Sir Staiford Henry Northcote, Baronet, a Mem- 
ber of Parliament, Companion of Our Most Honourable Order of the Bath, 
&c., &c. ; of Our Trusty and Well-beloved Sir Edward Thornton, Knight 
Commander of Our Most Honourable Order of the Bath, Our Envoy 
Extraordinary and Minister Plenipotentiary to Our Good Friends The 
United States of America; of Our Trusty and Well-beloved Sir John 
Alexander Macdonald, Knight Commander of Our Most Honourable 
Order of the Bath, a Member of Our Privy Council for Canada, and 
Minister of Justice and Attorney-General of our Dominion of Canada ; 
and of Our Trusty and Well-beloved Montague Bernard, Esquire, Chi- 
chele Professor of International Law in the University of Oxford ; have 
named, made, constituted, and appointed, as We do by these Presents, 
name, make, constitute, and appoint them Our undoubted High Com- 
missioners, Procurators, and Plenipotentiaries : — Giving to them, or to 
any three or more of them, all manner of Power and Authority to treat, 
adjust, and conclude with such Minister or Ministers as may be vested 
with similar Power and Authority on the part of Our Good Friends The 
United States of America, any Treaties, Conventions, or Agreements 
that may tend to the attainment of the above-mentioned end, and to 
sign for Us, and in Our Name, everything so agreed upon and concluded, 
and to do and transact all such other matters as may appertain to the 
finishing of the aforesaid work in as ample manner and tbrm, and with 
equal tbrce and efficacy, as We Ourselves could do, if Personally Pres- 
ent: — Engaging and Promising upon Our Royal Word, that whatever 
things shall be so transacted and concluded by Our said High Commis- 
sioners, Procurators, and Plenipotentiaries, shall be agreed to, acknowl- 
edged, and accepted by Us in the fullest maimer, and that We will never 
suffer, either in the whole or in part, any person whatsoever to infringe 
the same, or act contrary thereto, as far as it lies in Our Power. 

In Witness whereof We have caused the Great Seal of Our United 
Kingdom of Great Britain and Ireland to be affixed to these Presents, 
which We have signed with Our Royal Hand. 

Given at Our Court at Windsor Castle, the Sixteenth day of February, 
in the year of Our Lord One Thousand Eight Hundred and Seventy- 
One, and in the Thirty-Fourth Year of our iiU^ign. 

It was proposed by the British High Commissioners that Mr. Fish, 
Secretary of State of the United States, should preside. 

The United States Commissioner stated that, although appreciating 
the proposal, they did not consider it necessary that a president should 
be named. 

The High Commissioners, on the suggestion of Mr. Fish, requested 
Lord Tenterden, Secretary to the British High Commission, and Mr. 
Bancroft Davis, Assistant Secretary of State of the United States, act- 
ing as secretary to the United States High Commission, to undertake 
the duties of joint protocolists. 

The High Coilimissioners then agreed that the subjects for discussion 
should be those mentioned in the following correspondence which had 
taken place between the two Governments. 
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1. Sir Edicard Thornton to Mr. Fish. 

WAsniNGTON, January 26, 1871. 

Sir: In compliance with an instruction which I have received from 
Earl Granville, I have the honor to state that Her Majesty's Government 
deem it of importance to the good relations which tliey are ever anxious 
8l)onld subsist and be strenj^thened between tlie United States and 
Great Britain, that a friendly and complete understanding should be 
come to between the two Governments as to the extent of the rights 
which belong to the citizens of the United States and Her Majesty's 
subjects, re8[)ectively, with reference to the fisheries on the coasts of 
Her Majesty's possessions in North America, and as to any other ques- 
tions between them which affect the relations of the United States 
toward those possessions. 

As the consideration of these matters would, however, involve investi- 
gations of a somewhat complicated nature, and as it is very desirable 
that they should be thoroughly examined, I am directed by. Lord Gran- 
ville to propose to the Government of the United States the appoint- 
ment of a Joint High Commission, which shall be composed of members 
to be named by each Government; shall hold its sessions at Washington, 
and shall treat of and discuss the mode of settling the different ques- 
tions which have arisen out of the fisheries, as well as all those which 
affect the relations of the United States toward Her Majesty's posses- 
sions in North America. 

1 am confident tiiat this proposal will be met by your Government in 
the same cordial spirit of friendship which has induced Her Majesty's 
Government to tender it, and I cannot doubt that in that case the result 
will not fail to contribute to the maintenance of the good relations be- 
tween the two countries, which I am convinced the Government of the 
United States, as well as that of Her Majesty, equally have at heart. 

1 have the honor to be, with the highest consideration, sir, your most 
obedient, humble servant, 

EDWARD THOENTON, 

Hon. Hamilton Fish, dke.j &c. 



2. Mr. Fish to Sir Edward Thornton. 

Department of State, 

Wa^ihingtoUy Jantiary 30, 1871. 

Sir : I have the honor to acknowledge the receipt of your note of 
January 26, in which you inform me, in compliance with instructions 
from Earl Granville, that Her Majesty's Government deem it of import- 
ance to the good relations which they are ever anxious should subsist 
and be strengthened between the United States and Great Britain, that 
a friendly and complete understanding should be come to between the 
two Governments as to the extent of the rights which belong to the 
citizens of the United States and Her Majesty's subjects, respectively, 
with reference to the fisheries on the coasts of Her MajCvSty's possessions 
in North America, and as to any other questions between them which 
affect the relations of the United States toward those possesions ; and 
further, that as the consideration of these questions would involve 
investigations of a somewhat complicated nature, and as it is very 
desirable that they should be thoroughly examined, you are directed by 
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Lord Granville to propose to the Government of the United States the 
appointment of a Joint High Commission, which shall be composed of 
members to be named by each Goverament; shall hold its sessions at 
Washmgton, and shall treat of and discuss the mode of settling the 
different questions which have arisen out of the tisheries. as well as all 
those which affect the relations of the United States toward Her 
Majesty's possessions in North America. 

I h«we laid your note before the President, who instructs me to say 
that he shares with Her Majesty's Government the appreciation of the 
importance of a friendly and complete understanding between the two 
Governments with reference to the subjects specially suggested for the 
consideration of the proposed Joint High Commission, and he fully 
recognizes the friendly spirit which has prompted the proposal. 

The President is, how^ever, ot* the opinion that, without the adjust- 
ment of a class of questions not alluded to in your note, the proposed 
High Commission would fail to establish the permanent relations and 
the sincere, substantial, and lasting friendship betw^eeu the two Govern- 
ments which, in common with Her Mtyesty's Government, he desires 
should prevail. 

He thinks that the removal'of the differences which arose during the 
rebellion in the United States, and which have existed since then, grow- 
ing out of the acts committed by the several vessels which have given 
rise to the claims generically known as the "Alabama" claims, will 
also be essential to the restoration of cordial and amicable relations 
between the two Governments. He directs me to say that should Her 
Majesty's Government accept this view of the matter, and assent that 
this subject also may be treated of by the proposed High Commission, 
and may thus be put in the way of a final and amicable settlement, this 
Government will, with much pleasure, appoint High Commissioners on 
the part of the United States, to meet those who may be appointed on 
behalf of Her Majesty's Government, and will spare no efforts to secure, 
at the earliest practical moment, a just and amicable arrangement of 
all the questions which now unfortunately stand in the way of an entire 
and abiding friendship between the two nations. 

1 have the honor to be, with the highest consideration, sir, your obe- 
dient servant, 

HAMILTON FISH. 

Sir Edward Thornton, K. C. -B., d-c, <fcc., dtc. 



3. Sir Edward TJiornton to Mr. Fish. 

Washington, February 1, 1871. 

Sir : 1 have the honor to acknowledge the receipt of your note of the 
30th ultimo, and to ofier you my sincere and cordial thanks for the 
friendly and conciliatory spirit which pervades it. 

With reference to that part of it in which you state that the President 
thinks that the removal of the diflferences which arose during the rebel- 
lion in the United States, and which have existed since then, growing 
out of the acts committed by the several vessels which have given rise 
to the claims generically known as the "Alabama'' claims, will also be 
essential to the restoration of cordial and amicable relations between 
the two Governments, I have the honor to inform you that I have sub- 
mitted to Earl Granville the opinion thus expressed by the President of 
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the United States, the frieudliness of whieh^ I beg you to believe, I fully 
appreciate. 

I am now authorized by His Lordship to state that it would give Her 
Mjvjesty's Government great satisfaction if the claims commonly known 
by the name of the " Alabama" claims were submitted to the considera- 
tion of the same High Commission by which Her Majesty's Government 
have proposed that the questions relating to the British possessionn in 
Xorth America should be discussed, provided that all other claims, both 
of British subjects and citizens of the United States, arising out of acts 
committed during the recent civil war in this country, are similarly re- 
ferred to the same Commission. The expressions made use of in the name 
of the President in your above-mentioned note, with regard to the "Ala- 
bama" claims, convince me that the Government of the United States 
will consider it of importance that these causes of disputes between the 
two countries should also, and at the same time, be done away with, and 
that you will enable me to convey to my Government the assent of the 
President to the addition which they thus propose to the duties of the 
High Commission, and which cannot fail to make it more certain that 
itH labors will lead to the removal of all differences between the two 
countries. 

I have the honor to be, with the highest consideration, sir, your most 
obedient, humble servant, 

EDWARD THORNTOX. 

Hon. Hamilton Pish, cftc, <£<?., cfeo. 



4. Mr. Fish to Sir Edward Thornton* 

Department of State, 

Washington^ February 3, 1871. 

Sib : I have the honor to acknowledge the receipt of your note of 
the 1st instant, in which you inform me that you are authorized by Earl 
Granville to state that it would give Her Majesty's Government great 
satisfaction if the claims commonly known by the name of the *' Ala- 
bama claims " were submitted to the consideration of the same High Com- 
mission by which Her Majesty's Government have proposed that the 
questions relations to the British possessions in North America should 
be discussed, provided that all other claims, both of British subjects and 
citizens of the United States, arising out of acts committed during the 
recent civil war in this country, are similarly referred to the same Com- 
mission. 

I have laid your note before the President, and he has directed me 
to express the satisfaction with which he has received the intelligence 
that Earl Granville has authorized you to state that Her Majesty's Gov- 
ernment has accepted the views of this Government as to the disposition 
to he made of the so-called '^Alabama claims." 

He also directs me to say, with reference to the remainder of your 
note, that if there be other and further claims of British subejcts, or of 
American citizens, growing out of acts committed during the recent civil 
war in this country, he assents to the propriety of their reference to the 
same High Commission ; but he suggests that the High Commissioners 
shall consider only such claims of this description as may be presented 
25 H 
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])y the Governments of the respective claimants at an early day, to be 
agreed upon by the Commissioners. 

I have the honor to be, with the highest consideration, sir, your obe- 
dient servant, 

HAMILTON FISH. 

Sir Edward Thornton, K. C. J5., cfec, cfec, <fec. 

The Commissioners further determined that the discussion might 
inchule such other matters as might be mutually agre^ upon. 

The meeting of the High Commissioners was then adjourned to the 
4th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



II.—PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, MarcTi 4, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 27th of February was read and confirmed. 

At the commencement of the conference the United States High Com- 
missioners called attention to the provision in the Constitution of the 
United States by which the advice and consent of the Senate is required 
for the ratification of any treaty which may be signed under the author- 
ity of the President. 

The British High Commissioners stated that they were acquaiutetl 
with this provision. 

The High Commissioners then proceeded with the consideration oi 
the matters referred to them. 

The conference was adjourned to the 6th of March. 

J. C. BANCROFT DAVIS. 
TENTEKDEX. 



III.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, Match 6, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 4th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 8th of March. 

J. C. BANCROFT DAYIS. 
TENTERDEK 
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IV.— PROTOCOL OP CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 8, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 6th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 9th of March. 

J. C. BANCROFT DAVIS. 
TBNTERDEN. 



v.— PROTOCOL OP CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 9, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 8th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 10th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



VL— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 10, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 9th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 

The conference was adjourned to the 13th of March. 

J. C. BANCROFT DAVIS. 
TEISTERDEN. 



VII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 13, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 10th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 14th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 
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VIII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
OF THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 14, 1871. 
The High CommissioDers having met, the protocol of the conference 
held on the 13th of March was resul and confirmed. 

The High Commissioners then proceeded with the consideration ot 
the matters referred to them. 
The conference was adjonrDod to the 15th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



IX.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 15, 1871. 
The High Commissiooers having met, the protocol of the conference 
held on the 14th of March was refui and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 16th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



X.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS ON 
THE PART OF THE UNITED STATES OF AMERICA AND THE lUGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 16, 1871. 
The High Commissioners having met,, the protocol of the conference 
held on the 15th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 17th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XI.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 17, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 16th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjoorned to the 18th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 
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XII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March ISj 1871. 
The Hi^li OommiBaionerg having met, the protocol of the eouference 
held ou the 17th of March was re^^ and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 20th of March. 

J. C. BANCEOFT DAVIS. 
TENTERDEN. 



XIIL— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED S lATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OP GREAT BRITAIN. 

WASHINGTON, March 20, 1871. 
The High Commissioners having met, the protocol of the conference 
held ou the 18th of March was reaS and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 22d of March. 

J. C. BANCROFT DAVIS. 
TENTEEDBN. 



XIV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 22, 1871. 

The High Commissioners having met, the protocol of the conference 
*held on the 20th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 23d of March. 

J. C. BANCEOFT DAVIS. 
TENTERDEN. 



XV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 23, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 22d of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adyoarned to the 25th of March. 

J. C. BANCROFT DAVIS. 
TBNTEEDEN. 
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XVI.-PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGFI 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 25, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 23d of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
Tlie conference was adjourned to the 27th of March. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XVn.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 27, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 25th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 30th of March. 

J, C. BANCROFT DAVIS. 
TEISTERDEN. 



XVIII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMmSSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, March 30, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 27th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 3d of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XIX.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRH^AIN. 

Washington, April 3, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 30th of March was re^ and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 6th of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 
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XX.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 5, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 3d of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 6th of ApriL 

J. C. BANCROFT DAVIS. 
TENTBRDEN. 



XXI— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
Ox THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, April 6, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 5th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of Jthe 
matters referred to them. 
The conference was adjourned to the 8th of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XXII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE- HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, April 8, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 6th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 10th of April. 

J. C. BANCROFT DAVIS- 
TENTERDEN. 



XXIII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, April 10, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 8th of April was read and confirned. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 12th of April. 

J. C. BANCROFT DAT IS. 
TENTBRDEN. 
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XXIV.—FROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 12, 1871. 

The High Gommissionera having met, the protoool of the eoDference 
held on tlie 10th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 13th of April. 

J. 0. BANCROFT DAVIS. 
TENTERDBN. 



XXV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OP AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

Washincwon, April 13, 1871. 
The High Commissioners having met, the protocol of the confereoce 
held on the 12th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjoarned to the 14th of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XXVI.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 14, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 13th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 15th of April. 

J. C. BANCROFT DAVIS. 
TBNTERDEN. 



XXVn.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington^ April 15, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 14th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 17th of April. 

J. C. BANCROFT DAVIS. 
TENDERDEN. 
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XXVni.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OP THE UNITED STATES OP AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, ApHl 17, 1871, 
The High GommissiODers having met, the protocol of the conference 
held on the 15th of April was wad and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 18th of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XXIX.— PROTOCOL OP CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OP THE UNFTED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OP GREAT BRITAIN. 

Washington, April 18, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 17th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 19th of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XXX.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, April 19, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 18th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 22d of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XXXL— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OP AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, April 22, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 19th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 24th of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 
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XXXII.— PBOTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 24, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 22(1 of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 25th of April. 

J. C. BANCROFT DAYIS. 
TENTERDEN. 



XXXIII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 25^ 2871. 
The High Commissioners having met, the protocol of the conference 
held on the 24th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjonrned to the 26th of April. 

J. C. BANCROFT DAVIS. 
TBNTERDEN. 



XXXIV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, April 26, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 25th of April was read and conlirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 3d of May. 

J. C. BANCROFT DAVIS. 
TENDERDEN. 



XXXV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, May 3, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 25th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 

The American Commissioners produced the following further full 
power, under the seal of the United States, authorizing them to con- 
clude and sign a treaty : 
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ULYSSES S. GYANT, President of the United States of America, to all 
to whom these presents sJiall come, greeting : 

Know ye that wbereas, by my power bearing date the 10th day of 
February last, Hamilton Fish, Secretary of State, Robert 0. Schenck, 
Envoy Extraordinary and Minister Plenipotentiary to Great Britain, 
Samuel Nelson, an Associate Justice of the Supreme Court of the 
United States, Ebenezer R. Hoar, of Massachusetts, and George H. 
Williams, of Oregon, were authorized to meet the commissioners ap- 
pointed, or to be appointed, on behalf of Her Britannic Majesty, and 
with them to treat and discuss the mode of settlement oH the diii'erent 
questions which should come before them ; 

And whereas that meeting and discussion have taken place, and the 
said mode of settlement has been agreed upon : 

Now, therefore, I, Ulysses S. Grant, President of the United States, 
do hereby appoint the said Hamilton Fish, Robeit C. Schenck, Samuel 
Kelson, Ebenezer R. Hoar, and George H. Williams, jointly and sev- 
erally. Plenipotentiaries for and in behalf of the United States, and do 
authorize them, and any or either of them, to conclude and sign any 
treaty or treaties touching the premiscvS, for the final ratification of the 
President of the United States, by and with the advice and consent of 
the Senate, if such advice and consent be given. 

In witness whereof 1 have caused the seal of the United States to be 
hereunto affixed. 

Given under my hand at the city of Washington, the second 
FSBAL 1 ^*^' ^^ May, in the year of our Lord one thousand eight hun- 
^ '-' dred and seventyone, and of the Independence of the United 
States of America the ninety- fifth. 

U. S. GRANT. 

By the President: 

Hamilton Fish, 
Secretary of State. 

This full Power was examined by the British Commissioners and 
found satisfactory. 

The Joint High Commissioners determined that they would embody 
in a protocol a statement containing an account of the negotiations 
upon tlie various subjects included in the Treaty, and they instructed 
the Joint Protocolists to prepare such an account in the order in which 
the subjects are to stand in the Treaty. 

The conference was adjourned to the 4th of May. 

J. C. BANCROFT DAVIS. 
TENTERDBN. 



XXXVI.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, May 4, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 3d of May was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 



Digitized by 



Google 



396 GENERAL APPENDIX. 

The Statement prepared by the Joint Protocolists, in accordance with 
the request of the Joint High Goniinissiouers at the last conference, was 
then read as follows : 

STATEMENTS, 

Abtioles I TO XL 

At the conference held on the eighth of March the American Commis- 
sioners stated that the people and Government of the United States felt 
that they had sustained a great wrong, and that great injuries and losses 
were inflicted upon their commerce and their material interests by the 
course and conduct of Oreat Britain during the recent rebellion in the 
United States ; that what had occurred in Great Britain and her col- 
onies during that period had given rise to feelings in the United States 
which the people of the United States did not desire to cherish to- 
ward Great Britain ; that the history' of the Alabama and other cruisers 
which had been fitted ont, or armed, or equipped, or which had received 
augmentation of force in Great Britain or in her colonies, and of the 
operations of those vessels, showed extensive direct losses in the cap- 
ture and destruction of a large number of vessels with their cargoes, and 
in the heavy national expenditures in the pursuit of the cruisers, and 
indirect injury in the transfer of a large part of the American commercial 
marine to the British flag, in the enhanced payments of insurance, in 
the prolongation of the war, and in the addition of a large sum to the 
cost of the war and the suppression of the rebellion; and also showed 
that Great Britain, by reason of failure in the proper observance of her 
duties as a neutral, had become justly liable for the acts of those cruisers 
and of their tenders ; that the claims for the loss and destinction of pri- 
vate property which had thus far been presented amounted to aboat 
fourteen millions of dollars, withont interest, which amount was liable 
to be greatly increased by claims which had not been presentiMl ; that 
the cost to which the Government had been put in the pursuit of cruis- 
ers could easily be ascertained by certificates of Government acconnt- 
ing officers ; that in the hope of an amicable settlement no estimate was 
made of the indirect losses, without prejudice, however, to the right to 
indemnification on their account in the event of no such settlement being 
made. 

The American Commissioners further stated that they hoped that the 
British Commissioners would be able to place upon record an expression 
of regret by Her Majesty's Government for the depredations committed 
by the vessels whose acts were now under discussion. They also pro- 
posed that the Joint High Commission should agree upon a sum which 
should be paid by Great Britain to the United States, in satisfaction of 
all the claims and the interest thereon. 

The British Commissioners replied that Her Majesty's Government 
could not admit that Great Britain had failed to discharge toward the 
United States the duties imposed on her by the rules of International 
Law, or that she was justly liable to make good to the United States the 
losses occasioned by the acts of the cruisers to which the American 
Commissioners had referred. They reminded the American Commis- 
sioners that several vessels, suspected of being designed to cruise against 
the United States, including two iron-clads, had been arrested or de- 
tained by the British Government, and that that Government had in 
some instances not confined itself to the discharge of international obli- 
gations, however widely construed, as, for instance, when it acquired at 
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a ^eat cost to the country the control of the Anglo-Ohinese Flotilla, 
which, it was apprehended, might be used against the United States. 

They added that although Oreat Britain had, from the beginning, dis- 
avowed any responsibility for the acts of the Alabama and the other 
vessels, she had already shown her willingness, for the sake of the main- 
tenance of Mendly relations with the United States, to adopt the prin- 
ciple of arbitration, provided that a fitting Arbitrator could be found, 
and that an agreement could be come to as to the points to which arbi- 
tration should apply. They would, therefore, abstain from replying in 
detail to the statement of the American Commissioners, in the hope that 
the necessity for entering upon a lengthened controversy might be ob- 
viated by the adoption of so fair a mode of settlement as that which they 
were instructed to propose ; and they bad now to repeat, on behalf of 
their Government, the offer of arbitration. 

The American Commissioners expressed their regret at this decision 
of the British Commissioners, and said further that they could not con- 
sent to submit the question of the liability of Her Majesty's Govern- 
ment to arbitration unless the principles which should govern the Arbi- 
trator in the consideration of the facts could l>e first agreed upon. 

The British Commissioners replied that they had no authority to 
agree to a submission of these claims to an Arbitrator with instructions 
as to the principles which should govern him in the consideration of 
them. They said that they should be willing to consider what princi 
pies should be adopted for observance in future ; but that they were of 
opinion that the best mode of conducting an arbitration was to submit 
the facts to the Arbitrator, and leave him fi*ee to decide upon them atter 
hearing such arguments as might be necessary. 

The American Commissioners replied that they were willing to con- 
sider what principles should be laid down for observance in similar cases 
in future, with the understanding that any principles that should be 
agreed upon should be held to be applicable to the facts in respect to 
the Alabama Claims. 

The British Commissioners replied that they could not admit that 
there had been any violation of existing principles of International Jjaw, 
and that their instructions did not authorize them to accede to a pro- 
posal for laying down rules for the guidance of the Arbitrator, but that 
they would make known to their Government the views of the American 
Commissioners on the subject. 

At the respective conferences on March 9, March 10, March 13, and 
March 14, the Joint High Commission considered the form of the de- 
claration of principles or rules which the American Commissioners de- 
sired to see adopted for the instruction of the Arbitrator and laid down 
for observance by the two Governments in future. 

At the close of the conference of the 14th of March the British Com- 
missioners reserved several questions for the consideration of their Gov- 
ernment. 

At the conference on the 5th of April the British Commissioners 
stated that they were instructed by Her Majesty's Government to de- * 
Clare that Her Majesty's Government could not assent to the proposed 
rules as a statement of principles of International Law which were in 
force at the time when the Alabama Claims arose, but that Her Ma- 
jesty's Government, in order to evince its desire of strengthening the 
friendly relations between the two countries and of making satisfactory 
provision for the future, agreed that in deciding the questions between 
the two countries arising out of those claims, the Arbitrator should 
assume that Her Mtyesty's Government had unuertaken to act upon the 



Digitized by 



Google 



398 GENERAL APPENDIX. 

principles set forth in the rales which the American Commissioners had 
proposed, viz : 

That a neutral Government is bound, first, to use due diligence to pre- 
vent the fitting out, arming, or equipping, within its jurisdiction, of any 
vessel which it has reasonable ground to believe is intended to cruise or 
carry on war ag.iiust a power with which it is at peace; and also to use 
like diligence to prevent the departure from its jurisdiction of any vessel 
intended to cruise or carry on war as above, such vessel having been 
specially adapted, in whole or in part, within such jurisdiction, to warlike 
use. 

Secondly. Not to permit or suffer either belligerent to make use of 
its ports or waters as the base of naval operations against the other, or 
for the purpose of the renewal or augmentation of military supplies or 
arms, or the recruitment of men. 

Thirdly. To exercise due diligence in its own ports or waters, and as 
to all persons within its jurisdiction, to prevent any violation of the 
foregoing obligations and dutlies. 

It being a condition of this undertaking, that these obligations should 
in future be held to be binding internationally between the two coun- 
tries. 

It was also settled that in deciding the matters submitted to him the 
Arbitrator should be governed by the foregoing rules, which had been 
agreed upon as rules to be taken as applicable to the case, and by such 
principles of International Law, not inconsistent therewith, as the Arbi- 
trator should determine to have been applicable to the case. 

The Joint High Commission then proceeded to consider the form of 
submission and the manner of constituting a tribunal of arbitration. 

At the conferences on the 6th, 8th, 9th, 10th, and 12th of April the 
Joint High Commission considered and discussed the form of submis- 
sion, the manner of the award, and the mode of selecting the Arbitra- 
tors. 

The American Commissioners, referring to the hope which they had 
expressed on the 8th of March, inquired whether the British Commis- 
sioners were prepared to place upon record an expression of regret by 
Her Majesty's Government for the depredations committed by the ves- 
sels whose acts were now under discussion; and the British Commis- 
sioners replied that they were authorized to express, in a friendly spirit, 
the regret felt by Her Majesty's Government for the escape, under what- 
ever circumstances, of the Alabama and other vessels from British 
ports, and for the depredations committed bj' those vessels. 

The American Commissioners accepted this expression of regret as 
very satisfactory to them and as a token of kindness, and said that they 
ielt sure it would be so received by the Government and people of the 
United States. 

In the conference on the 13th of April the Treaty Articles I to XI 
were agreed to. 

Abtioles XII TO XVII. 

At the conference on the 4th of March it was agreed to consider the 
subjects referred to the Joint High Commission by the respective Gov- 
ernments in the order in which they appeared in the correspondence 
between Sir Edward Thornton and Mr. Fish, and to defer the considera- 
tion of the adjustment of "all other claims, both of British sutyects and 
citizens of the United States, arising out of acts committed during the 
recent civil war in this country,^ as described by Sir Edward Thornton 
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in his letter of February 1, until the subjects referred to in the previous 
letters should have been disposed of. 

The American Commissioners said that they supposed that they were 
right in their opinion that British laws prohibit British subjects from 
owning slaves ; they therefore inquired whether any claims for slaves, or 
for alleged property or interest in slaves, can or will be presented by 
the British Government, or in behalf of any British subject, under the 
Treaty now being negotiated, if there be in the Treaty no express words 
excluding such claims. 

The British Commissioners replied that by the law of England Brit- 
ish subjects had long been prohibited from purchasing or dealing in 
slaves, not only within the dominions of the British Crown but in any 
foreign country ; and that they had no hesitation in saying that no claim 
on behalf of any British subject, for slaves or for any property or inter- 
est in slaves, would be presented by the British Government. 

Referring to the paragraph in Sir Edward Thornton's letter of Janu- 
ary 20, relating to '' the mode of settling the diftereut questions which 
have arisen out of the Fisheries, as well as all those which aifect the 
relations of the United States towards Her Majesty's Possessions in 
North America," the British Commissioners proposed that the Joint High 
Commission should consider the claims for injuries which the people of 
Canada had suffered from what were known as the Fenian raids. 

The American Commissioners objected to this, and it was agreed that 
the subject might be brought up again by the British Commissioners in 
connection with the subject referred to by Sir Edward Thornton in his 
letter of February 1. 

At the conference on the 14th of April the Joint High Commission 
took into consideration the subjects mentioned by SirEdw^ard Thornton 
in that letter. 

The British Commissioners proposed that a Commission for the con- 
sideration of these claims should be appointed, and that the Convention 
of 1853 should be followed as a precedent. This was agreed to, except 
that it was settled that there should be a third Commissioner instead of 
an Umpire. 

At the conference on the 15th of April the Treaty Articles XII to 
XVII were agreed to. 

At the conference on the 26th of April the British Commissioners 
again brought before the Joint High Commission the claims of the 
people of Canada for injuries suffered from the Fenian raids. They said 
that they were instructed to present these claims and to state that they 
were regarded by Her Majesty's Government as coming within the class 
of subjects indicated by Sir Edward Thornton in his letter of January 
26, as subjects for the consideration of the Joint High Commission. 

The American Commissioners replied that they were instructed to say 
that the Government of the United States did not regard these claims 
as coming within the class of subjects indicated in that letter as subjects 
for the consideration of the Joint High Commission, and that they were 
without any authority from their Government to consider them. They 
therefore declined to do so. 

The British Commissioners stated that, as the subject was understood 
not to be within the scope of the instructions of the American Commis- 
sioners, they must refer to their Government for further instructions 
upon it. 

At the conference on the 3d of May the British Commissioners stated 
that they were instructed by their Government to express their regret 
that the American Commissioners were >?ithout authority to deal with 
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the question of the Fenian raids, and they inquired whether that was 
still the case. 

The American Commissioners replied that they could see no reason 
to vary the reply formerly given to this proposal ; that in their view the 
subject was not embraced in the scope of the correspondence between 
Sir Edward Thornton and Mr. Fish under either of the letters ot the 
former; and that they did not feel justified in entering upon the consid- 
eration of any class of claims not contemplated at the time of the crea- 
tion of the present Commission, and that the claims now referred to did 
not commend themselves to their favor. 

The British High Commissioners said that under these circumstances 
they would not urge further that the settlement of these claims should 
be included in *the present treaty, and that they had the less difficulty 
in doing so, as a portion of the claims were of a constructive and infer- 
ential character. 

Articles XVIII to XXV. 

At the conference on the 6th of March the British Commissioners 
stated that they were prepared to discuss the question of the Fisheries, 
either in detail or generally, so as either to enter into an examination 
of the respective rights of the two countries under the Treaty of 1SI8 
and the general law of nations, or to approach at once the settlement of 
the question on a comprehensive basis. 

The American Commissioners said that with the view of avoiding the 
discussion of matters which subsequent negotiation might render it un- 
necessary to enter into, they thought it would be preferable to adopt 
the latter course, and inquired what, in that case, would be the basia 
which the British Commissioners desired to propose. 

The British Commissioners replied that they considered that the Be- 
ciprocity Treaty of June 5, 1854, should be restored in principle. 

The American Commissioners declined to assent to a renewal of the 
former reciprocity treaty. 

The British Commissioners then suggested that, if any considerable 
modification were made in the tariff arrangements of that Treaty, the 
coasting trade of the United States and of Her Britannic Majesty's 
Possessions in North America should be reciprocally thrown open, and 
that the navigation of the River Saint Lawrence and of the Canadian 
Canals should be also thrown open to the citizens of the United Stales 
on terms of equality with British subjects. 

The American Commissioners declined this proposal, and objected to 
a negotiation on the basis of the Reciprocity Treaty. They saiil that 
that Treaty had proved unsatisfactory to the people of the United States, 
and consequently had been terminated by notice from the Government 
of the United States, in pursuance of its provisions. Its renewal was 
not in their interest, and would not be in accordance with the senti 
ments of their i)eople. They further said that they were not at liberty 
to treat of the opening of the coasting trade of the United States to 
the subjects of Her Majesty residing in her Possessions in North Amer- 
ica. It was agreed that the questions relating to the navigation of the 
River Saint Lawrence, and of the Canadian Canals, and to other com- 
mercial questions affecting Canada, should be treated by themselves. 

The subject of the Fisheries was further discussed at the conferences 
oh the 7th, 20th, 22d, and 2dth of March. The American Commissioners 
stated that if the value of the inshore fisheries could be ascertained, the 
United States might prefer to purchase, for a sum of money, the right 
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to enjoy, in perpetuity, the use of these inshore fisheries in common with 
British fishermen, and mentioned one million dollars as the sum they 
were prepared to ofiFer. The British Commissioners replied that this 
offer was, they thought, wholly inadequate, and that no arrangement 
would be acceptable of which the admission into the United States free 
of duty of fish, the produce of the British fisheries, did not form a part, 
adding that any arrangement for the acquisition by purchase of the in- 
shore fisheries in perpetuity was open to grave objection. 

The American Commissioners inquired whether it would be necessary 
to refer any arrangement for purchase to the Colonial or Provincial Par- 
liament. 

The British Commissioners explained that the Fisheries within the 
limits of maritime jurisdiction were the property of the several British 
Colonies, and that it would be necessary to refer any arrangement which 
might affect Colonial property or rights to the Colonial or Provincial 
Parliament; and that legislation would also be required on the part of 
the Imperial Parliament. 

During these discussions the British Commissioners contended that 
these inshore fisheries were of great value, and that the most satisfac- 
tory arrangement for their use would be a reciprocal tariff arrangement, 
and reciprocity in the coasting trade; and the American Commissioners 
replied that their value was overestimated; that the United States 
desired to secure their enjoyment, not for their commercial or intrinsic 
value, but for the purpose of removing a source of irritation ; and that 
they could hold out no hope that the Congress of the United States 
would give its assent to such a tariff arrangement as was proposed, 
or to any extended plan of reciprocal free admission of the products of 
the two countries ; but that, inasmuch as one branch of Congress had 
recently, more than once, expressed itself in favor of the abolition of 
duties on coal and salt, they would propose that coal, salt, and fish be 
reciprocally admitted free; and, that, inasmuch as Congress had re- 
moved the duty from a portion of the lumber heretofore subject to duty, 
and as the tendency of legislation in the United States was toward the 
reduction of taxation and of duties in proportion to the reduction of the 
public debt and expenses, they would further propose that lumber be ad- 
mitted free from duty from and after the first of July, 1874, subject to 
the approval of Congress, which was necessary on all questions affecting 
import duties. 

The British Commissioners, at the conference on the 17th of April, 
stated that they had referred this offer to their Government, and were 
instructed to inform the American Commissioners that it was regarded 
as inadequate, and that Her Majesty's Government considered that free 
lumber should be granted at once, and that the proposed tariff conces- 
sions should be supplemented by a money payment. 

The American Commissioners then stated that they withdrew the 
proposal which they had previously made of the reciprocal free admis- 
sion of coal, salt, and fish, and of lumber after July 1, 1874 ; that that 
proposal had been made entirely in the interest of a peaceful settlement, 
and for the purpose of removing a source of irritation and of anxiety ; 
that its value had been beyond the commercial or intrinsic value of the 
rights to have been acquired in return ; and that they could not con- 
sent to an arrangement on the basis now proposed by the British Com- 
missioners ; and they renewed their proposal to pay a money equivalent 
for the use of the inshore fisheries. They further proposed that, in case 
the two Governments should not be able to agree upon the sum to be 
paid as such an equivalent, the matter should be referred to an impartial 
Commission for determination. 
26 H 
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The British Commissioners replied that this proposal was one on which 
they had no instructions, and that it would not be possible for them to 
come to any arrangement except one for a term of years and involving 
the concession of free flsh and fish-oil by the American Commissioners ; 
but that if free fish and fish-oil were conceded, they would inquire of 
their Government whether they were prepared to assent to a reference 
to arbitration as to money payment. 

The American Commissioners replied that they were willing, subject 
to the action of Congress, to concede free fish and fish-oil as an equiva- 
lent for the use of the inshore fisheries, and to make the arrangement 
for a term of years ; that they were of the opinion that free fish and fish- 
oil would be more than an equivalent for those fisheries, but that they 
were also willing to agree to a reference to determine that question and 
the amount of any money payment that might be found necesssary to 
complete an equivalent, it being understood that legislation would be 
needed before any payment could be made. 

The subject was further discussed in the conferences of April 18 and 
19, and the British Commissioners having referred the last proposal to 
their Government and received instructions to accept it, the Treaty Ar- 
ticles XVIII to XXV were agreed to at the conference on the 22d of 
April. 

Articles XXVI to XXXIII. 

At the conference on the 6th of March the British Commissioners pro- 
posed that the Reciprocity Treaty of June 5, 1854, should be restored in 
principle, and that, if any considerable modifications in the tariff arrange- 
ments in force under it were made, the coasting trade of the United 
States and of Her Britannic Majesty's Possessions in North America 
should be reciprocally thrown open, and that the navigation of the 
River St. Lawrence and of the Canadian Canals should be thrown open 
to the citizens of the United States on terms of equality with British 
subjects. 

The American Commissioners declined this proposal, and in the sub- 
sequent negotiations the question of the Fisheries was treated by itself. 

At the conference on the 17th of March the Joint High Commission 
considered the subject of the American impi:ovement of the navigation 
of the Saint Clair Flats. 

At the conference on the 18th of March the questions of the naviga- 
tion of the River Saint Lawrence and the Canals and the other subjects 
connected therewith were taken up. 

The American Commissioners proposed to take into consideration 
the question of transit of goods in bond through Canada and the United 
States, which was agreed to. 

The British Commissioners proposed to take into consideration the 
question of opening the coasting trade of the lakes reciprocally to each 
party, which was declined. 

On the proposal of the British Commissioners it was agreed to take 
the question of transshipment into consideration. 

The British Commissioners proposed to take into consideration the 
reciprocal registration of vessels, as between the Dominion of Canada 
and the United States, which was declined. 

At the conference on the 23d of March the transshipment question 
was discussed, and postponed for further information, on the motion of 
the Ameiican Commissioners. 

The transit question was discussed, and it was agreed that any settle- 
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ment tliat might be made should include a reciprocal arrangement in 
that respect tor the i>eriod tor which the Fishery articles should be iu 
force. 

The question of the navigation of the River Saint Lawrence and the 
Canals was taken up. 

The British Commissioners stated that they regarded the concession 
of the navigation of Lake Michigan as an equivalent for the concesiuon 
of the navigation of the River Saint Lawrence. 

As to the Canals, they stated that the concession of the privilege to 
navigate theto in their present condition, on terms of equality with 
British subjects, was a much greater concession than the corresponding 
use of the Canals offered by tbe United States. 

They further said that the enlargement of the Canals would involve 
the expenditure of a large amount of money, and they asked what 
equivalent the American Commissioners proposed to give for the sur- 
render of the right to control the tolls for the use of the Canals, either 
in their present state or after enlargement. 

The American Commissioners replied, that unless the Welland Canal 
should be enlarged so as to accommodate the present course of trade, 
they should not be disposed to make any concessions ; that in their 
opinion the citizens of the United States could now justly claim to nav- 
igate the River St. Lawrence iu its natural state, ascending and descend- 
ing, from the forty-fifth parallel of north latitude, where it ceases to 
form the boundary between the two countries, from, to, and into the 
sea ; and they could not concede that the navigation of Lake Michigan 
should be given or taken as an equivalent for that right; and they 
thought that the concession of the navigation of Lake Michigan and of 
the Canals offered by them was more than an equivalent for the conces- 
sions as to the Canadian Canals which were asked. They proposed, iu 
connection with a reciprocal arrangement as to transit and transship- 
ment, that Canada should agree to enlarge the Welland and St. Law- 
rence Canals, to make no discriminating tolls, and to limit the tolls to 
rates sufticient to maintain the Canals, pay a reasonable interest on tlie 
cost of construction and enlargement, and raise a sinking-fund for tbe 
repaying, within a reasonable time, the cost of enlargement; and that 
the navigation of the River St. Lawrence, the Canadian Canals, the 
Canals offered by the United States, and Lake Michigan should be en- 
joyed reciprocally by citizens of the United States and by British sub- 
jects. This proposal was declined by the British Commissioners, who 
repeated that they did not regard the equivalent offered by the United 
States as at all commensurate with the concessions asked from Great 
Britain. 

At the conference on the 27th of March the proposed enlargement of 
the Canadian Canals was -further discussed. It was stated on the i)art 
of the British Commissioners that the Canadian Government were now 
considering the expediency of enlarging the capacity of the Canals on 
the River St. Lawrence, and had already provided for the enlargement 
of the Welland Canal, which would be undertaken without delay. 

The subject of the export duty in New Brunswick on American lumber, 
floated down the River St. John, was proposed for consideration by the 
American Commissioners. 

At the conference on the 22dof April the British Commissioners pro- 
posed that the navigation of Lake Michigan should be given in exchange 
for the navigation of the River St. Lawrence ; and that Her Majesty's 
Government should agree to urge upon the Dominion of Canada to give 
to the citizens of the United States the use of the Canadian Canals on 
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terms of equality with British subjects ; and that the Government of the 
United States should agree to urge upon the several States to give to 
British subjects the use of the several State Canals on terms of equality 
with citizens of the United States. They also proposed, as part of tlie 
arrangement, a reciprocal agreement as to transit and transshipment, 
and that the Government of Great Britain should urge upon Xew 
Brunswick not to impose export duties on the lumber floated down the 
Elver St. John for shipment to the United States. 

The American Commissioners repeated their views as to the navigation 
of the Biver St. Lawrence in its natural state. 

The British Commissioners replied that they could not admit the 
claims of American citizens to navigate the River St. Lawrence as of 
right 5 but that the British Government had no desire to exclude them 
from it. They, however, pointed out that there were certain rivers run- 
ning through Alaska which should on like grounds be declared fi-ee and 
o[)en to British subjects, in case the Biver St. Lawrence should be de- 
clared free. 

The American Commissioners replied that they were prepared to 
consider that question. They also assented to the arrangement as to 
the canals, which was proposed by the British Commissioners, limiting 
it, as regarded American Canals, to the canals connected with the navi- 
gation of the lakes or rivers traversed by or contiguous to the boundary- 
line between the British and American possessions. They likewise 
agreed to give the right of navigating Lake Michigan for a term of 
years. They desired, and it was agreed, that the transshipment ar- 
rangement should be made dependent upon the non-existence of dis- 
criminating tolls or regulations on the Canadian Canals, and also upon 
the abolition of the New Brunswick export duty on American lumber 
intended for the United States. It ^as also agreed that the right of 
carrying should be made dependent upon the non-imposition of export 
duties on either side on the goods of the other party passing in transit. 

The discussion of these subjects was further continued at the confer- 
ences of the 24th, 25th, and 26th of April, and the Treaty Articles XXVI 
to XXXIII were agreed to at the conference on the 3d of May. 

In the course of these discussions the British Commissioners called 
attention to the question of the survey of the boundary-line along the 
forty-ninth parallel, which still remained unexecuted from the Lake of 
the Woods to the Eocky Mountains, and to which reference had been 
made in the President's Message. 

The American Commissioners stated that the survey was a matter for 
administrative action, and did not require to be dealt with by a treaty 
provision. The United States Government would be prepared to agree 
with the British Government for the appointment of a boundary survey 
commission in the same manner as had been done in regard to the 
remainder of the boundary along the forty-ninth parallel as soon as the 
legislative appropriations and other necessary arrangements could be. 
made. 

Aeticles XXXIY to XLII, 

At the conference on the 15th of March the British Commissioners 
stated that it was proposed that day to take up the Northwest water- 
boundary question ; that the difference was one of long standing, which 
bad more than once been the subject of negotiations between the two 
Governments, and that the negotiators had, in January, 1869, agreed 
upon a treaty. They then proposed that an arbitration of this question 
should be made upon the basis of the provisions of that Treaty. 
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The American Commissioners replied that, though no formal vote 
was actually taken upon it, it was well understood that that Treaty had 
not been favorably regarded by the Senate. They declined the proposal 
of the British Commissioners, and expressed their wish that an effort 
should be made to settle the question in the Joint High Commission. 

The British Commissioners assented to this, and presented the rea- 
sons which induced them to regard the Eosario Straits as the channel 
contemplated by the Treaty of June 15, 1846. 

The American Commissioners replied, and presented the reasons which 
induced them to regard the Haro Channel as the channel contemplated 
by that Treaty. They also produced in support of their views some 
original correspondence of Mr. Everett with his Government, which 
had not been alluded to in previous discussions of the question. 

The British Commissioners replied that they saw in that correspond- 
ence no reason to induce them to change the opinion which they had 
previously expressed. They then asked whether the American Commis- 
sioners had any further proposal to make. 

The American Commissioners replied that, in view of the position 
taken by the British Commissioners, it appeared that the Treaty of 
June 15, 1846, might have been made under a nmtual misunderstand- 
ing, and would not have been made had each party understood at that 
time the construction which the other party puts upon the language 
whose interpretation is in dispute ; they therefore proposed to abrogate 
the whole of that part of the Treaty, and re-arrange the boundary-line 
which was in dispute before that Treaty was concluded. 

The British Commissioners replied that the proposal to abrogate a 
treaty was one of a serious character, and that they had no instructions 
which would enable them to entertain it ; and at the conference on the 
20th of March the British Commissioners declined the proposal. 

At the conference on the 19th of April the British Commissioners 
proposed to the American Commissioners to adopt the Middle Channel 
(generally known as the Douglas Channel) as the channel through which 
the boundary-line should be run, with the understanding that all the 
channels through the Archix)elago should be free and common to both 
parties. 

The American Commissioners declined to entertain that proposal. 
They proposed that the Joint High Cqmmission should recognize the 
Haro Channel as the channel intended by the Treaty of June 15, 1846, 
with a mutual agreement that no fortifications should be erected by 
either party to obstruct or command it, and with proper provisions a.s 
to any existing proprietary rights of British subjects in the island of 
San Juan. 

The British Commissioners declined this proposal, and stated that, 
being convinced of the justice of their view of the Treaty, they could 
not abandon it except after a fair decision by an impartial arbitrator. 
They therefore renewed their proposal for a reference to arbitration, 
and hoped that it would be seriously considered. 

The American Commissioners replied that they had hoped that their 
last proposal would be accepted. As it had been declined, they would, 
should the other questions between the two Governments be satisfactorily 
adjusted, agree to a reference to arbitration to determine whether the 
line should run through the Haro Channel or through the liosario 
Straits, upon the condition that either Government should have the 
right to include in the evidence to be considered by the Arbitrator such 
documents, official correspondence, and other official or public state- 
ments, bearing on the subject of the reference, as they may consider 
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necessary to the support of their respective cases. This condition was 
agreed to. 

The British Commissioners proposed that the Arbitrator should have 
the ri{?ht to draw the boundary through au intermediate channel. The 
Auierican Commissioners declined this proposal, stating that they de- 
sired a decision, not a compromise. 

The British Commissioners proposed that it should be declared to be 
the proper construction of the Treaty of 1846 that all tlie channels were 
to be oi)en to navigation by both parties. The American Commissioners 
stated that they did not so construe the Treaty of 1846, and therefore 
could not assent to such a declaration. 

The discussion of this subject was continued during this conference, 
and in the conference of the 22d of April the Treaty Articles XXXIV 
to X LI I Avere agreed to. 

The Joint High Commissioners approved this statement, and directed 
it to be entered in the protocol. 
The conference was adjourned to the 6th of Mav. 

J. C. BANCROFT DAVIS. 
TEXTEKDEN. 



XXXVIL— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OP AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, May 6, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 4th of May was read and confirmed. 

Lord de Grey said, that as the Joint High Commission would not 
meet again after to-day. except for the purpose of signing the Treaty, 
be desired, on behalf ot himsell and his colleagues, to express their high 
appreciation of the manner in which Mr. Fish and his American col- 
leagues had, on their side, conducted the negotiations. It had been 
most gratifying to the British Commissioners to h% associated with col- 
leagues who were animated with the same sincere desire as themselves 
to bring about a settlement, equally honorable and just to both countries, 
of tl)e various questions of which it had been their duty to treat, and 
me British Commissioners would always retain a grateful recollection of 
the fair and irieudly spirit which the American Commissioners had dis- 
idayed. 

Mr. Fish, in behalf of the American Commissioners, said that they 
were gratefully sensible of tlie friendly words expressed by Lord de 
Grey, and of the kind spirit which had prompted them. From the date 
of the tirst conference the American Commissioners had been impressed 
by the earnestness of desire manifested by the British Commissioners 
to reacli a settlement worthy of the two Powers who had committed to 
this Joint High Commission the treatment of various questions of pecu- 
liar interest, complexity, and delicacy. His colleagues and he could 
never cease to appreciate the generous spirit, and the open and friendly 
manner in wLich the British Commissioners had met and discussed the 
several questions that had led to the conclusion of a Treaty which it 
was hoped would receive tlie approval of the people of both couuti-ies, 
and would prove the foundation of a cordial and friendly understand- 
ing between them for all time to come. 
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Mr. Fish further said that he was sure that every member of the 
Joint High Commission would desire to record his appreciation of the 
ability, the zeal, and the unceasing labor which the Joint Protocolists 
had exhibited in the discharge of their arduous and responsible duties, 
and that he knew that he only gave expression to the feelings of the 
Commissioners in saying that Lord Tenterden and Mr. Bancroft Davis 
were entitled to, and were requested to accept the thanks of, the Joint 
High Commission for their valuable services, and the great assistance 
which they had rendered with unvarying obligingness to the Commis- 
sion. 

Lord de Grey replied, on behalf of the British Commissioners, that he 
and his colleagues most cordially concurred in the proposal made by 
Mr. Pish that the thanks of the Joint High Commission should be ten- 
dered to Mr. Bancroft Davis and Lord Tenterden for their valuable 
services as Joint Protocolists. The British Commissioners were also 
AiU as sensible as their American colleagues of the great advantage 
which the Commission had derived from the assistance which those gen- 
tlemen had given them in the conduct of the important negotiations in 
which they had been engaged. 

Monday, the 8th of May, was appointed for the signatures of the 
Treaty. 

J. C. BANCKOPT DAVIS. 
TENTERDEN. 
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VI.—TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN FOR THE 
SETTLEMENT OF PENDING QUESTIONS BETWEEN THE TWO COUNTRIES, 
CONCLUDED AT WASHINGTON, ON THE 8th OF MAY, 1871 ; RATIFICATION 
ADVISED BY THE SENATE MAY 24, 1871 ; RATIFIED BY THE PRESIDENT 
MAY 25, 1871 ; RATIFICATIONS EXCHANGED AT LONDON JUNE 17, 1871 J 
PROCLAIMED JULY 4, 1871. 

The Uuited States of America and Her Britannic Majesty, being 
desirous to provide for an amicable settlement of all causes of differ- 
ence between the two countries, have for that purpose appointed their 
respective Plenipotentiaries, that is to say : the President of the United 
States has appointed on the part of the United States as Commission- 
ers in a Joint High Commission and Plenipotentiaries, Hamilton Fish, 
Secretary of State ; Eobert Cumming Schenck, Envoy Extraordinary 
and Minister Plenipotentiary to Great Britain j Samuel Nelson, an Asso- 
ciate Justice of the Supreme Court of the United States ; Ebenezer 
Rockwood Hoar, of Massachusetts ; and George Henry Williams, of 
Oregon : and Her Britannic Majesty on her part has appoint^ed as her 
High Commissioners and Plenipotentiaries, the Right Honorable 
George Frederick Samuel, Earl de Grey and Earl of Ripon, Yisconnt 
Goderich, Baron Grantham, a Baronet, a Peer of the United Kingdom, 
Lord President of Her Majesty's Most Honorable Privy Council, 
Knight of the Most Noble Order of the Garter, etc., etc. ; the Right 
Honorable Sir Stafford Henry Northcote, Baronet, one of Her Majesty's 
Most Honorable Privy Council, a Member of Parliament, a Compan- 
ion of the Most Honorable Order of the Bath, etc., etc.; Sir Edward 
Thornton, Knight Commander of the Most Honorable Order of the 
Bath, Her Majesty's Envoy Extraordinary and Minister Plenipotentiary 
to the United States of America; Sir John Alexander Macdonald, 
Knight Commander of the Most Honorable Order of the Bath, a mem- 
ber of Her Majesty's Privy Council for Canada, and Minister of Justice 
and Attorney-General of Her Majesty's Dominion of Canada ; and 
Montague Bernard, Esquire, Chichele Professor of International Law 
in the University of Oxford. 

And the said Plenipotentiaries, after having exchanged their full 
Powers, which were found to be in due and proper form, have agreed to 
and concluded the following Articles : 

Article I. 

Whereas differences have arisen between the Government of the 
United States and the Government of Her Britannic Majesty, and still 
exist, growing out of the acts committed by the several vessels which 
have given rise to the claims generically known as the '^Alabama 
claims ;" 

And whereas Her Britannic Majesty has authorized Her High Com- 
missioners and Plenipotentiaries to express, in a friendly spirit, the 
regret felt by Her Majesty's Government for the escape, under what- 
ever circumstances, of the Alabama and other vessels from British ports, 
and for the depredations committed by those vessels : 

Now, in order to remove and adjust all complaints and claims on the 
part of the United States, and to provide for the speedy settlement of 
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such claims, which are not admitted by Her Britannic Majesty's Govern- 
ment, the High Contracting Parties agree that all the said claims, 
growing out of acts committed by the aforesaid vessels and generically 
known as the "Alabama claims," shall be referred to a Tribunal of Ar- 
bitration to be composed of five Arbitrators, to be appointed in the fol- 
lowing manner, that is to say : Oue shall be named by the President of 
the United States ; one shall be named by Her Britannic Majesty ; His 
Majesty, the King of Italy, shall be requested to name one ; the Presi- 
dent of the Swiss Confederation shall be requested to name one ; and 
His Majesty, the Emperor of Brazil, shall be requested to name oue. 

In case of the death, absence, or incapacity to serve of any or either 
of the said Arbitrators, or in the event of either of the said Arbitrators 
omitting or declining or ceasing to act as such, the President of the 
United States, or Her Britannic Majesty, or His Mjyesty the King of 
Italy, or the President of the Swiss Confederation, or His Majesty the 
Emperor of Brazil, as the case may be, may forthwith name another 
person to act as Arbitrator in the place and stead of the Arbitrator 
originally named by such Head of a State. 

And in the event of the refusal or omission for two months after re- 
ceipt of the request from either of the High Contracting Parties of His 
Majesty the King of Italy, or the President of the Swiss Confederation, 
or His Majesty the Emperor of Brazil, to name an Arbitrator either to 
fill the original appointment or in the place of one who may have died, 
be absent, or incapacitated, or who may omit, decline, or from any cause 
cease to act as such Arbitrator, His Majesty tlie King of Sweden and 
!Norway shall be requested to name one or more persons, as the case 
may be, to act as such Arbitrator or Arbitrators. 

Article II. 

The Arbitrators shall meet at Geneva, in Switzerland, at the earliest 
convenient day after they shall have been named, and shall proceed 
impartially and carefully to examine and deci<le all questions that shall 
be laid before them on the part of the Governments of the United 
States and Her Britannic Majesty respectively. All questions con- 
sidered by the Tribunal, including the final award, shall be decided by 
a majority of all the Arbitrators. 

Each of the High Contracting Parties shall also name one person to. 
attend the Tribunal as its a^ent to represent it generally in all matters 
connected with the arbitration. 

Article III. 

The written or printed case of each of the two Parties, accompanied 
by the documents, the official correspondence, and other evidence on 
which each relies, shall be delivered in duplicate to each of the Arbi- 
trators and to the agent of the other Party as soon as may be after the 
organization of the Tribunal, but within a period not exceeding six 
months 'from the date of the exchange of the ratifications of this Treaty. 



Article IV. 

Within foar months after the delivery on both sides of the written or 
printed case, either Party may, in like manner, deliver in duplicate to 
each of the said Arbitrators, and to the agent of the other Party, a 
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counter case and additional docaments, correspondence, and evidence, 
in reply to the case, documents, correspondence, and evidence so pre- 
sented by the other Party. 

The Arbitrators may, however, extend the time for delivering such 
counter case, documents, correspondence, and evidence, when, in their 
judgment, it becomes necessary, in consequence of the distance of the 
place from which the evidence to be presented is to be procured. 

If in the case submitted to the Arbitrators either Party shall have 
specified or alluded to any rex>ort or document in its own exclusive pos- 
session without annexing a copy, such Party shall be bound, if the other 
Party thinks proper to apply for it, to furnish that Party with a copy 
thereof; and either Party may call upon the other, through the Arbi- 
trators, to produce the originals or certified copies of any papers adduced 
as evidence, giving in each instance such reasonable notice as the Arbi- 
trators may require. 

Abtigle V. 

It shall be the duty of the agent of each Party, within two months 
after the expiration of the time limited for the delivery of the counter 
case on both sides, to deliver in duplicate to each of the said Arbitrators 
and to the agent of the other Party a written or printed argument show- 
ing the points and referring to the evidence upon which his Government 
relies : and the Arbitrators may, if they desire further elucidation with 
regard to any point, require a written or printed statement or argument, 
or oral argument by counsel upon it ; but in such case the other Party 
shall be entitled to reply either orally or in writing as the case may be. 

Abticlb VI. 

In deciding the matters submitted to the Arbitrators they shall be 
governed by the following three rules, which are agreed upon by the 
High Contracting Parties as rules to be taken as applicable to the case, 
and by such principles of International Law not inconsistent therewith 
as the Arbitrators shall determine to have been applicable to the case. 

RULES. 

A neutral Government is bound — 

First, to use due diligence to prevent the fitting out, arming, or equip- 
ping, within its jurisdiction, of any vessel which it has reasonable 
ground to believe is intended to cruise or to carry on war against a 
power with which it is at peace; and also to use like diligence to pre- 
vent the departure from its jurisdiction of any vessel intended to cruise 
or carry on war as above, such vessel having been specially adapted, in 
whole or in part, within such jurisdiction, to warlike use. 

Secondly, not to permit or suffer either belligerent to make use of its 
ports or waters as the base of naval operations against the other, or for 
the purpose of the renewal or augmentation of military supplies or 
arms, or the recruitment of men. 

Thirdly, to exercise due diligence in its own ports and waters, and, 
as to all persons within its jurisdiction, to prevent any violation of the 
foregoing obligations and duties. 

Her Britannic Majesty has commanded her High Commissioners and 
Plenipotentiaries to declare that Her Majesty's GDvernment cannot as 
sent to the foregoing rules as a statement of principles of Internationa 
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Law which were in force at the time when the claims mentioned in Arti- 
cle I arose, but that Her Majesty's Government, in order to evince its 
desire of strengthening the friendly relations between the two countries 
and of making satisfactory provision for the future, agrees that in de- 
ciding the questions between the two countries arising out of those 
claims, the Arbitrators should assume that Her Majesty's Government 
had undertaken to act upon the principles set forth in these rules. 

And the high contracting parties agree to observe these rules as be- 
tween themselves in future, and to bring them to the knowledge of 
other maritime powers, and to invite them to accede to them. 

Abtiolb VII. 

The decision of the Tribunal shall, if possible, be made within three 
months from the close of the argument on both sides. 

It shall be made in writing and dated, and shall be signed by the 
Arbitrators who may assent to it. 

The said Tribunal shall first determine as to each vessel sepsirately 
whether Great Britain has, by any act or omission, failed to fulfill any 
of the duties set forth in the foregoing three rules, or recognized by the 
principles of International Law not inconsistent with such rules, and 
shall certify such fact as to each of the said vessels. In case the Tri- 
bunal find that Great Britain has failed to fulfill any duty or duties as 
aforesaid, it may, if it think proper, proceed to award a sum in gross to 
be paid by Great Britain to the United States for all the claims referred 
to it ; and in such case the gross sum so awarded shall be paid in coin 
by the Government of Great Britain to the Government of the United 
States, at Washington, within twelve months after the date of the 
award. 

The award shall be in duplicate, one copy whereof shall be delivered 
to the agent of the United States for his Government, and the other 
copy shall be delivered to the agent of Great Britain for his Govern- 
ment. 

Abtiolb VIII. 

Each Government shall pay its own agent and provide for the proper 
remuneration of the counsel employed by it and of the Arbitrator 
appointed by it, and for the expense of preparing and submitting its 
case to the Tribunal. All other expenses connected with the arbitration 
shall be defrayed by the two Governments in equal moieties. 

Abticle IX. 

The Arbitrators shall keep an accurate record of their proceedings, 
and may appoint and employ the necessary officers to assist them. 

Aktiolb X. 

In case the Tribunal finds that Great Britain has failed to fulfill any 
duty or duties as aforesaid, and does not award a sum in gross, the 
High Contracting Parties agree that a Board of Assessors shall be 
appointed to ascertain and determine what claims are valid, and what 
amount or amounts shall be paid by Great Britain to the United States 
on account of the liability arising from such failure, as to each vessel, 
according to the extent of such liability as decided by the Arbitrators. 

The Board of Assessors shsdl be constituted as follows: One member 
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thereof sliJiU be named by the President of the United States, one 
member thereof shall be named by Her Britannic Majesty, and one 
member thereof shall be named by the Representative at Washington 
of His Majesty the King of Italy ; and in ease of a vacancy happening 
from any cause it shall be filled in the same manner in which the ori- 
ginal appointment was made. 

As soon as possible after snch nominations the Board of Assessors 
shall be organized in Washington, with power to hold their sittings 
there, or in New York, or in Boston. The members thereof shall sever- 
ally subscribe a solemn declaration that they will impartially and care- 
fully examine and decide, to the best of their judgment and according 
to justice and equity, all matters submitted to them, and shall forth- 
with proceed, under such rules and regulations as they may prescribe, 
to the investigation of the claims which shall be presented to them by 
the Government of the United States, and shall examine and decide 
upon them in such order and manner as they may think proper, but 
upon such evidence or information only as shall be furnished by or on 
behalf of the Governments of Great Britain and of the United States, 
respectively. They shall be bound to hear on each separate claim, if re- 
quired, one person on behalf of each Government, as counsel or agent. 
A majority of the Assessors in each case shall be sufficient for a decision. 

The decision of the Assessors shall be given upon each claim in writing, 
and shall be signed by them respectively and dated. 

Every claim shall be presented to ^he Assessors within six months 
from the day of their first meeting, but they nray, for good cause shown, 
extend the time for the presentation of any claim to a further period not 
exceeding three months. 

The Assessors shall report to each Government, at or before the expi- 
ration of one year from the date of their first meeting, the amount of 
claims decided by them up to the date of such report; if further claims 
then remain undecided, they shall make a further report at or before 
the expiration of two years from the date of such first meeting ; and in 
case any claims remain undetermined at that time, they shall make a 
final report within a further period of six months. 

The report or reports shall be made in duplicate, and one copy thereof 
shall be delivered to the Secretary of State of the United States, and 
one copy thereof to the liepresentative of Her Britannic Majesty at 
Washington. 

All sums of money which may be awarded under this Article shall 
be payable at Washington, in coin, within twelve months after the 
delivery of each report. 

The Board of Assessors may employ such clerks as they shall think 
necessary. 

The expenses of the Board of Assessors shall be borne equally by the 
two Governments, and paid from time to time, as may be found expedi- 
ent, on the production of accounts certified by the Board. The remu- 
neration of the Assessors shall also be paid by the two Government-8 in 
equal moieties in a similar manner. 

Article XI. 

The High Contracting Parties engage to consider the result of the 
proceedings of the Tribunal of Arbitration and of the Board of Assessors, 
should such Board be appointed, as a full, perfect, and final settlement 
of all the claims hereinbefore referred to ; and further engage that 
every such claim, whether the same may or may not have been presented 
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to the notice of, m<ade, preferred, or laid before the Tribunal or Board, 
shall, from and after the concluaion of the proceedings of the Tribunal 
or Board, be considered and treated as finally settled^ barred, and thence- 
forth inadmissible. 

Article XII. 

The High Contracting Parties agree that all claims on the part of 
corporations, companies, or private individuals, citizens of the United 
States, upon the Government of Her Britannic Majesty, arising out of 
acts committed against the persons or property of citizens of the United 
States during the period between the thirteenth of April, eighteen hun- 
dred and sixty-one, and the ninth of April, eighteen hundred and sixty- 
five, inclusive, not being claims growing out of the acts of the vessels 
referred to in Article I of this Treaty, and all claims, with the like ex- 
ception, on the part of corporations, companies, or private individuals, 
subjects of Her Britannic Majesty, upon the Government of the United 
States, arising out of acts committed against the persons or property 
of subjects of Her Britannic Majesty during the same period, which 
may have been presented to either Government for its interposition 
w^ith the other, and which yet remain unsettled, as well as any other such 
claims which may be presented within the time specified in Article XIV 
of this Treaty, shall be referred to three Commissioners, to be appointed 
in the following manner — that is to say : One Commissioner shall be 
named by the President of the United States, one by Her Britannic 
Majesty, and a third by the President of the United States and Her 
Britannic Majesty conjointly; and in case the third Commissioner shall 
not have been so named within a period of three months from the date 
of the exchange of the ratifications of this Treaty, then the third Com- 
missioner shall be named by the Representiitive at Washington of His 
Majesty the King of Spain. In case of the de^ith, absence, or incapacity 
of any Commissioner, or in the event of any Commissioner omitting or 
ceasing to act, the vacancy shall be filled in the manner hereinbefore 
provided for making the original appointment; the period of three 
months in case of such substitution being calculated from the date of 
the happening of the vacancy. 

The Commissioners so named shall meet at Washington at the earliest 
convenient period after they have been respectively named; and shall, 
before proceeding to any business, make and subscribe a solemn declara- 
tion that they will impartially and carefully examine and decide, to the 
best of their judgment, and according to justice and equity, all such 
claims as shall be laid before them on the part of the Governments of 
the United States and of Her Britannic Majesty, respectively ; and such 
declaration shall be entered on the record of their proceedings. 

Article XIIL 

The Commissioners shall then forthwith proceed to the investigation 
of the claims which shall be presented to them. They shall investigate 
and decide such claims in such order and such manner as they may 
think proper, but upon such evidence or information only as shall be 
furnished by or on behalf of the respective Governments. They 
shall be bound to receive and consider all written documents or state- 
ments which may be presented to them by or on behalf of the respect- 
ive Governments in support of, or in answer to, any claim, and to hear, 
if required, one person on each side, on behalf of each Government, as 
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counsel or agent for such Government, on each and every separate 
claim. A majority of the Commissioners shall be suflacient for an award 
in each case. The award shall be given upon each claim iu writing, 
and shall be signed by the Commissioners assenting to it. It shall be 
competent for each Government to name one person to attend the Com- 
missioners as its agent to present and support claims on its behalf, and 
to answer claims made upon it, and to represent it generally in all mat- 
ters connected with the investigation and decision thereof. 

The High Contracting Parties hereby engage to consider the decision 
of the Commissioners as absolutely final and conclusive upon each claim 
decided upon by them, and to give full effect to such decisions without* 
any objection, evasion, or delay whatsoever. 

Aetiolb XIV. 

Every claim shall be presented to the Commissioners within six 
months from the day of their first meeting, unless in any case whero 
reasons for delay shall be established to the satisfaction of the Commis- 
sioners, and then, and in any such case, the period for presenting the 
claim may be extended by them to any time not exceeding three months 
longer. 

The Commissioners shall be bound to examine and decide upon every 
claim within two years from the day of their first meeting. It shall be 
competent for the Commissioners to decide in each case whether any 
claim has or has not been duly made, preferred, and laid before them, 
either wholly or to any and what extent, according to the true intent 
and meaning of this Treaty. 

Abticle XV. 

All sums of money which may be awarded by the Commissioners on 
account of any claim shall be paid by the one Government to the other, 
as the case may be, within twelve months after the date of the final 
award, without interest, and without any deduction save as specified in 
Article XVI of this Treaty. 

Aetiole XVL 

The Commissioners shall keep an accurate record, and correct minutes 
or notes of all their proceedings, with the dates thereof, and may appoint 
and employ a secretary, and any other necessary officer or officers, to 
assist them in the transaction of the business which may come before 
them. 

Each Government shall pay its own Commissioner and agent or coun- 
sel. All other expenses shall be defrayed by the two Governments in 
equal moieties. 

The whole expenses of the Commission, including contingent expenses, 
shall be defrayed by a ratable deduction on the amount of the sums 
awarded by the Commissioners, provided always that such deduction 
shall not exceed the rate of five per cent, on the sums so awarded. 

Article XVIL 

The High Contracting Parties engage to consider the result of the 
proceedings of this Commission as a full, perfect, and final settlement of 
all such claims as are mentioned in Article XII of this Treaty npo& either 
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Government; and farther engage that every such claim, whether or not 
the same may have been presented to the notice of, made, preferred, or 
laid before the said Commission, shall, from and aft'Cr the conclusion of 
the proceedings of the said Commission, be considered and treated as 
finally settled, barred, and thenceforth inadmissible. 

Abtiole XVIII. 

It is agreed by the High Contracting Parties that, in addition to the 
liberty secured to the United States fishermen by the Convention between 
the United States and Great Britain, signed at London on the 20th day 
of October, 1818, of taking, curing, and drying fish on certain coasts of 
the British North American Colonies therein defined, the inhabitants of 
the United States shall have, in common with the subjects of Her Brit- 
annic Majesty, the libertj^, for the term of years mentioned in Article 
XXXIII of this Treaty, to take fish of every kind, except sheU-fish, on 
the sea-coasts and shores, and in the bays, harbors, and creeks, of the 
Provinces of Quebec, Nova Scotia, and New Brunswick, and the Colony 
of Prince Edward's Island, and of the several islands thereunto adja- 
cent, without being restricted to any distance from the shore, with per- 
mission to land upon the said coasts and shores and islands, and also 
upon the Magdalen Islands, for the purpose of drying their nets and 
curing their fish; provided that, in so doing, they do not interfere with 
the rights of private property, or with British fishermen, in the peace- 
able use of any part of the said coasts in their occupancy for the same 
purpose. 

It is understood that the above-mentioned liberty applies solely to the 
sea-fishery, and that the salmon and shad fisheries, and aU other fish- 
eries in rivers and the mouths of rivers are hereby reserved exclusively 
for British fishermen. 

Article XIX. 

It is agreed by the High Contracting Parties that British subjects 
shall have, in common with the citizens of the United States, the lib- 
erty, for the term of years mentioned in Article XXXIII of this Treaty, 
to take fish of every kind, except shell-fish, on the eastern sea-coasts 
and shores of the United States north of the thirty-ninth parallel of 
north latitude, and on the shores of the several islands thereunto adja- 
cent, and in the bays, harbors, and creeks of the said sea-coasts and 
shores of the United States and of the said islands, without being 
restricted to any distance from the shore, with permission to land upon 
the said coasts of the United States and of the islands aforesaid, for 
the purpose of drying their nets and curing their fish; provided that, 
in so doing, they do not interfere with the rights of private property, or 
with the fishermen of the United States in the peaceable use of any 
part of the said coasts in their occupancy for the same purpose. 

It is understood that the above-mentioned liberty applies solely to the 
sea-fishery, and that salmon and shad fisheries, and all other fisheries in 
rivers and mouths of rivers are hereby reserved exclusively for fisher- 
men of the United States. 

Aeticle XX. 

It is agreed that the places designated by the Commissioners ap- 
pointed under the first Article of the treaty between the United States 
and Great Britain, concluded at Washington on the 5th of June, 1854, 
27 H 
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upon the coasts of Her Britannic Majesty's Dominions and the United 
States, as places reserved from the common right of fishing under that 
Treaty, shall be regarded as in like manner reserved from the common 
right of fishing under the preceding Articles. In case any question should 
arise between the Governments of the United States and of Her Britannic 
Majesty as to the common right of fishing in places not thus designated 
as reserved, it is agreed that a Commission shall be appointed to desig- 
nate such places, and shall be constituted in the same manner, and have 
the same powers, duties, and authority as the Commission appointed 
under the said first Article of the Treaty of the 5th of June, 1854. 

Aetiole XXI. 

It is agreed that, for the term of years mentioned in Article XXXIII 
of this Treaty, fish-oil and fish of all kinds, (except fish of the inland 
lakes, and of the rivers falling into them, and except fish i)re8erved in 
oil,) being the produce of the fisheries of the United States, or of the 
Dominion of Canada, or of Prince Edward's Island, shall be admitted 
into each country, respectively, free of duty. 

Article XXIL 

Inasmuch as it is asserted by the Government of Her Britannic Maj- 
esty that the privileges accorded to the citizens of the United States 
under Article XYIII of this Treaty are of greater value than those 
accorded by Articles XIX and XXI of this Treaty to the subjects of 
Her Britannic Majesty, and this assertion is not admitted by the 
Government of the United States, it is further agreed that Commis- 
sioners shall be appointed to determine, having regard to the privileges 
accorded by the United States to the subjects of Her Britannic Majesty, 
as stated in Articles XIX and XXI of this Treaty, the amount of any 
compensation which, in their opinion, ought to be paid by the Govern- 
ment of the United States to the Government of Her Britannic Majesty 
in return for the privileges accorded to the citizens of the United States 
under Article XVIII of this Treaty ; and that any sum of money which 
the said Commissioners may so award shall be paid by the United States 
Government, in a gross sum, within twelve months after such award 
shall have been given. 

Article XXIII. 

The Commissioners referred to in the preceding Article shall be 
appointed in the following manner — that is to say : One Commissioner 
shall be named by the President of the United States, one by Her 
Britannic Majesty, and a third by the President of the United States 
and Her Britannic Majesty conjointly ; and in case the third Commis- 
sioner shall not have been so named within a period of three months 
from the date when this article shall take effect, then the third Commis- 
sioner shall be named by the Bepresentative at London of His Majesty 
the Emperor of Austria and King of Hungary. In case of the death, 
absence, or incapacity of any Commissioner, or in the event of any Com- 
missioner omitting or ceasing to act, the vacancy shall be filled in the 
manner hereinbefore provided for making the original appointment, the 
period of three months in case of such substitution being calculated 
from the date of the happening of the vacancy. 

The Commissioners so named shall meet in the City of Halifax, in 
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the Province of Nova Scotia, at the earliest convenient period after they 
have been respectively named, and shall, before proceeding to any busi- 
ness, make and subscribe a solemn declaration that they wUl impartially 
and carefully examine and decide the matters referred to them to the 
best of their judgment, and according to justice and equity; and such 
declaration shall be entered on the record of their proceedings. 

Each of the High Contracting Parties shall also name one person to 
attend the Commission as its agent, to represent it generally in all mat- 
ters connected with the Commission. 

Article XXIV. 

The proceedings shall be conducted in such order as the Commission- 
ers appointed under Articles XXII and XXIII of this Treaty shall de- 
termine. They shall be bound to receive such oral or written testimony 
as either Government may present. If either Party shall offer oral tes- 
timony, the other Party shall have the right of cross-examination, 
under such rules as the Commissioners shall prescribe. 

If in the case submitted to the Commissioners either Party shall have 
specified or alluded to any report or document in its own exclusive pos- 
session, without annexing a copy, such Party shall be bound, if the 
other Party thinks proper to apply for it, to furnish that Party with a 
copy thereof; and either Party may call upon the other, through the 
Commissioners, to produce the originals or certified copies of any papers 
adduced as evidence, giving in each instance such reasonable notice as 
the Commissioners may require. 

The case on either side shall be closed within a period of six months 
from the date of the organization of the Commission, and the Commis- 
sioners shall be requested to give their award as soon as possible there- 
after. The aforesaid period of six months may be extended for three 
months in case of a vacancy occurring among the Commissioners under 
the circumstances contemplated in Article XXIII of this Treaty. 

Article XXV. 

The Commissioners shall keep an accurate record and correct minute 
or notes of all their proceedings, with the dates thereof, and may ap- 
point and employ a secretary and any other necessary officer or officers 
to assist them in the transaction of the business which may come before 
them. 

Each of the High Contracting Parties shall pay its own Commissioner 
and agent or counsel; all other expenses shall be defrayed by the two 
Governments in equal moieties. 

Article XXVI. 

The navigation of the river St. Lawrence, ascending and descending, 
from the forty-fifth parallel of north latitude, where it ceases to form the 
boundary between the two countries, from, to, and into the sea, shall for- 
ever remain free and open for the purposes of commerce to the citizens 
of the United States, subject to any laws and regulations of Great 
Britain, or of the Dominion of Canada, not inconsistent with such privi- 
lege of free navigation. 

The navigation of the rivers Yukon, Porcupine, and Stikine, ascending 
and descending, from, to, and into the sea, shall forever remain free and 
open for the purposes of commerce to the subjects of Her Britannic 
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Majesty and to tlie citizens of the United States, subject to any laws 
and regulations of either country within its own territory, not incon- 
sistent with such privilege of free navigation. 

• Aeticjle XXVIL 

The Government of Her Britannic Msyesty engages to urge upon the 
Government of the Dominion of Canada to secure to the citizens of the 
United States the use of the Welland, St. Lawrence, and other canals 
in the Dominion on terms of equality with the inhabitants of the Do- 
minion ; and the Government of the United States engages that the 
subjects of Her Britannic Majesty shall enjoy the use of the St. Clair 
Flats Canal on terms of equality with the inhabitants of the United 
States ; and further engages to urge upon the State Governments to 
secure to the subjects of Her Britannic Majesty the use of the several 
State canals connected with the navigation of the lakes or rivers tra- 
versed by or contiguous to the boundary-line between the possessions 
of the High Contracting Parties, on terms of equality with the inhab- 
itants of the United States. 

Article XXVIII. ' 

The navigation of Lake Michigan shall also, for the term of years 
mentioned in Article XXXIII of this Treaty, be tree and open for the 
purposes of commerce to the subjects of Her Britannic Majesty, subject 
to any laws and regulations of the United States or of the States bor- 
dering thereon not inconsistent with such privilege of free navigation. 

Aeticle XXIX. 

It is agreed that, for the term of years mentioned in Article XXXHI 
of this Treaty, goods, wares, or merchandise arriving at the ports of 
Kew York, Boston, and Portland, and any other ports in the United 
States which have been or may from time to time be specially desig- 
nated by the President of the United States, and destined for Her 
Britannic Majesty's Possessions in ISoTth America, may be entered at 
the proper custom-house and conveyed in transit, without the payment 
of duties, through the territory of the United States, under such rules, 
regulations, and conditions for the protection of the revenue as the Gov- 
ernment of the United States may from time to time prescribe ; and, 
under like rules, regulations, and conditions, goods, wares, or merchan- 
dise may be conveyed in transit, without the payment of duties, from 
such Possessions through the territory of the United States for export 
from the said ports of the United States. 

It is further agreed that, for the like period, goods, wares, or merchan- 
dise arriving at any of the ports of Her Britannic Majesty's Possessions 
in North America and destined for the United States may be entered at 
the proper customhouse and conveyed in transit, without the payment 
of duties, through the said Possessions, under such rules and regula- 
tions, and conditions for the protection of the revenue, as the Govern- 
ments of the said Possessions may from time to time prescribe ; and, 
under like rules, regulations, and conditions, goods, wares, or merchan- 
dise may be conveyed in transit, without payment of duties, from the 
United States through the said Possessions to other places in the United 
States, or for export from ports in the said Possessions. 
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Article XXX. 

It is a^eed that, for the term of years mentioned in Article XXXIII 
of this Treaty, subjects of Her Britannic Majesty may carry in British 
vessels, without payment of dnty, goods, wares, or merchandise from 
one port or place within the territory of the United States upon the St. 
Lawrence, the Great Lakes, and the rivers connecting the same, to 
another port or place within the territory of the United States as afore- 
said : Provided, That a portion of such transportation is made through 
the Dominion of Canada by land-carriage and in bond, under such rules 
and regulations as may be agreed upon between the Government of 
Her Britannic Majesty and the Government of the United States. 

Citizens of the United States tnay for the like period carry in United 
States vessels, without payment of duty, goods, wares, or merchandise 
fh>m one port or place within the possessions of Her Britannic Majesty 
in North America, to another port or place within said possessions : 
Provided, That a portion of such transportation is made through the 
territory of the United States by land-carriage and in bond, under such 
rules and regulations as may be agreed upon between the Government 
of the Uniti^ States and the Government of her Britannic Majesty. 

The Government of the United States further engages not to impose 
any export duties on goods, wares, or merchandise carried under this 
article through the territory of the United States ; and Her Majesty's 
Government engages to urge the Parliament of the Dominion of Canada 
and the Legislatures of the other colonies not to impose any export duties 
on goods, wares, or merchandise carried under this article ; and the 
Government of the United States may, in case such export duties are 
imposed by the Dominion of Canada, suspend, during the period that 
such duties are imposed, the right of carrying granted under this article 
in favor of the subjects of Her Bntannic M^esty. 

The Government of the United States may suspend the right of carry- 
ing granted in favor of the subjects of Her Britannic Majesty under this 
article, in case the Dominion of Canada should at any time deprive the 
citizens of the United States of the use of the canals in the said Dominion 
on terms of equality with the inhabitants of the Dominion, as provided 
in Article XXVII. 

Article XXXI. 

The Government of Her Britannic Majesty further engages to urge 
upon the Parliament of the Dominion of Canada and the Legislature of 
New Brunswick, that no export duty, or other duty, shall be levied on 
lumber or timber of any. kind cut on that portion of the American ter- 
ritory in the State of Maine watered by the river St. John and its tribu- 
taries, and floated down that river to the sea, when the same is shipped 
to the United States from the Province of Kew Brunswick. And, in 
ease any such export or other duty continues to be levied after the expi- 
ration of one year from the date of the exchange of the ratifications of 
this Treaty, it is agreed that the Government of the United States may 
suspend the right of carrying hereinbefore granted under Article XXX 
of this Treaty for such period as such export or other duty may be 
levied. 

Article XXXII. 

It is further agreed that the provisions and stipulations of Articles 
XVIII to XXV of this Treaty, inclusive, shall extend to the Colony of 
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Newfoundland, so far as they are applicable. But if the Imperial Par- 
liament, the Legislature of ^Newfoundland, or the Congress of the United 
States, shall not embrace the Colony of Newfoundland in their laws en- 
acted f(»r carrying the foregoing Articles into effect, then this Article 
shall be of no effect; but the omission to make provision by law to give 
it effect, by either of the legislative bodies aforesaid, shall not in any- 
way impair any other Articles of this Treaty. 

Article XXXIII. 

The foregoing Articles XVIII to XV, inclusive, and Article XXX 
of this Treaty, shall take effect as soon as the laws required to carry 
them into operation shall have been passed by the Imperial Parliament 
of Great Britain, by the Parliament of Canada, and by the Legislatare 
of Prince Edward's Island on the one hand, and by the Congress of the 
(Jnited States on the other. Such assent having been given, the said 
Articles shall remain in force for the period of ten years from the date 
at which they may come into operation ; and further until the expira- 
tion of two years after either of the High Contracting Parties shall have 
given notice to the other of its wish to terminate the same ; each of the 
High Contracting Parties being at liberty to give such notice to the 
other at the end of the said period of ten years or at any time afterward . 

Article XXXIV. 

Whereas it was stipulated by Article I of the Treaty concluded at 
Washington on the 15th of June, 1840, between the United States and 
Her Britannic Majesty, that the line of boundary between the territories 
of the United States and those of Her Britannic Majesty, from the point 
on the forty-ninth parallel of north latitude up to which it had already 
been ascertained, should be continued westward along the said parallel 
of north latitude ^^ to the middle of the channel which separates tiie con- 
tinent from Vancouver's Island, and thence southerly through the mid- 
dle of the said channel and of Fuca Straits, to the Pacific Ocean f and 
whereas the Commissioners appointed by the two High Contracting 
Parties to determine that portion of the boundary which runs south- 
erly through the middle of the channel aforesaid, were unable to agree 
upon the same ; and whereas the Government of Her Britannic Majesty 
claims that such boundary-lineshould, under the terms of the Treaty above 
recited, be run through the Bosario Straits, and the Government of the 
United States claims that it should be run through the Canal de Haro, 
it is agreed that the respective claims of the Government of the United 
States and of the Government of Her Britannic Majesty shall be sub- 
mitted to the arbitration and award of His Majesty the Emperor of 
Germany, who, having regard to the above-mentioned Article of the 
said Treaty, shall decide thereupon, finally and without appeal, wliich 
of those claims is most in accordance with the true interpretation of the 
Treaty of June 15, 1846. 

Article XXXV. 

The award of His Majesty the Emperor of Germany shall be con- 
sidered as absolutely final and conclusive ; and full effect shall be given 
to such award without any objection, evasion, or delay whatsoever. 
Such decision shall be given in writing and dated ; it shall be in what- 
soever form His Majesty may choose to adopt; it shall be delivered to 
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the Representatives or other public agents of tUe United States and of 
Great Britain, respectively, who may be actually at Berlin, and shall 
be considered as operative from the day of the date of the delivery 
thereof. 

Article XXXVl. 

The written or printed case of each of the two Parties, accompanied 
by the evidence ofifered in support of the same, shall be laid before Ilis 
Majesty the Emperor of Germany within six months from the date of 
the exchange of the ratifications of this Treaty, and a copy of such case 
and evidence shall be communicated by each Party to the other, through 
their respective Eepresentatives at Berlin, 

The High Contracting Parties may include in the evidence to be con- 
sidered by the Arbitrator such documents, official correspondence, and 
other official or public statements bearing on the subject of the reference 
as they may consider necessary to the support of their respective cases. 

After the written or printed case shall have been communicated by 
each Party to the other, each Party shall have the power of drawing up 
and laying before the Arbitrator a second and definitive statement, if it 
think fit to do so, in reply to the case of the other Party so communi- 
cated, which definitive statement shall be so laid before the Arbitrator, 
and also be mutually communicated in the same manner as aforesaid, 
by each Party to the other, within six months from the date of laying 
the first statement of the case before the Arbitrator. 

Article XXXVIL 

If, in the case submitted to the Arbitrator, either Party shall specify 
or allude to any report or clocument in its own exclusive possession 
without annexing a copy, such Party shall be bound, if the other Party- 
thinks proper to apply for it, to furnish that Party with a copy thereof, 
and either Party may call upon the other, through the Arbitrator, to 
produce the originals or certified copies oi any papers adduced as evi- 
dence, giving in each instant such reasonable notice as the Arbitrator 
may require. And if the Arbitrator should desire further elucidation or 
evidence with regard to any point contained in the statements laid be- 
fore him, he shall be at liberty to require it from either Party, and he 
shall be at liberty to hear one counsel or agent for each Party, in rela- 
tion to any matter, and at such time, and in such manner, as he may 
think fit. 

Article XXXVIII. 

The Eepresentatives or other public Agents of the United States 
and of Great Britain at Berlin respectively shall be considered as the 
agents of their respective Governments to conduct their cases before 
the Arbitrator, who shall be requested to address all his communica- 
tions, and give all his notices to such Eepresentatives or other public 
Agents, who shall represent their respective Governments, generally, 
in all matters connected with the arbitration. 

Article XXXIX. 

It shall be competent to the Arbitrator to proceed in the said arbitra- 
tion, and all matters relating thereto, as and when he shall see fit, either 
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in person, or by a person or persons named by liim for that purpose 
either in the presence or absence of either or both agents, and eithe 
orally or by written discussion or otherwise. 

Aeticlb XL. 

The Arbitrator may, if he think fit, appoint a secretary, or cletk, fo 
the purposes of the proposed arbitration, at such rate of remuneu^tioi 
as he shall think proper. This, and all other expenses of and connecter 
with the said arbitration, shall be provided for as hereinafter stipulat '] 

Article XLL 

The Arbitrator shall be requested to deliver, together with his award 
an account of all the costs and expenses which he may have been di^ 
to in relation to this matter, which shall forthwith be repaid by the \v| 
Governments in equal moieties. 

Article XLII. 

The Arbitrator shall be requested to give his award in writing a 
early as convenient after the whole case on each side shall have bee 
laid before him, and to deliver one copy thereof to each of the sail 
agents. 

Article XLIII. 

The present Treaty shall be duly ratified by the President of th 
United States of America, by and with the advice and consent of thl 
Senate thereof, and by her Britannic Majesty, and the ratifications shal 
be exchanged either at Washington or at London within six monthj 
from the date hereof, or earlier if possible. i 

In faith whereof we, the respective Plenipotentaries, have signed 
this Treaty and have hereunto aflBxed our seals. 

Done in duplicate at Washington the eighth day of May, in the yeai 
of our Lord one thousand eight hundred and seventy -one. 

L. s.] HAMILTON FISH. 

L. s.] ROBERT C. SCHENCK. 

L. S.J SAMUEL NELSON. 

L. s. EBENEZBR ROCKWOOD HOAR. 

L. S.J GEO. H. WILLIAMS. 

L. S.J De grey & RIPON. 

L. S.I STAFFORD H. NORTHCOTB. 

L. s. EDWARD THORNTON. 

L. S. JOHN A. MACDONALD. . 

L. s. MOUNT AGUE BERNARD. 
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